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Encouraging Message from President Roosevelt 


The President further evidenced his hearty accord with reform in judicial 
administration when he directed to Mr. Newton D. Baker the following letter, 
to be read at the annual meeting of the Judicature Society held May ninth, 
in Washington. The letter was read by Chairman Goodwin and broadcast 
by the National Broadcasting Company. 


The White House, 
Washington, May 9, 1934. 
“My dear Mr. Baker: 

“T regret very much that the press of official business prevents me from ac- 
cepting your invitation to attend the annual dinner of the American Judicature 
Society. 

“T have followed with interest and approbation the efforts of your society 
‘to promote the efficient administration of justice.’ The attainment of that object 
is vital to the welfare of our country. The preamble to our constitution names 
the establishment of justice as one of the objects for which the constitution was 
ordained and it is clear that without an efficient administration of justice the other 
objects named cannot be attained. 

“The educational work which has been carried on by the American Judica- 
ture Society in its endeavor to make the administration of justice in the American 
courts more effective and more economical has resulted in improvements in bar 
organization, court organization and civil and criminal procedure, and in the de- 
velopment of machinery for the efficient disposition of small claims. 

“The activities of your society along these lines have been very timely. Dur- 
ing our generation we have had difficulty in adapting our legal and judicial insti- 
tutions, which were devised to solve the simple needs of a pioneer country, to 
the complexities which characterize modern social and economic life. The proc- 
ess of transformation and adaptation has been facilitated by the work of the 
American Judicature Society. 

“T desire, therefore, to commend the American Judicature Society for its 
efforts and achievements over a period of more than a score of years, and to ex- 
tend best wishes for the future success of the society.” 

Very sincerely yours, 
Franklin D. Roosevelt. 





Vision is an essential in all service—some quality of the mind 
that is never satisfied with things as they are—some quality that 
achieves an immediate objective and proceeds forthwith to gain the 
next. . . . The idealist is not of necessity a wretched executive. 
Some of the greatest administrators are people who are constantly 
seeking better things for mankind.—/ranklin D. Roosevelt. 








Justice Is Entangled in a Network of Rules 


Complaint was made recently that this Journal does not inform casual 
readers in concise form as to the steps to be taken in promoting “the efficient 
administration of justice.” Not long after that the editor was requested to 
outline these steps as briefly as possible. He was unable to do it within 
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the limit of six hundred words. It has been well done in less than eighty 
words: 

“The picture which the American Judicature Society holds out as the objective toward 
which it aims is experienced and able judges, an organized, patriotic, unselfish, disinter- 
ested bar, and by the cooperation of that bar with such judges the taking back of the 
rule-making power into the hands of the courts and the creation of rules which will adapt 
the judicial processes to swift and certain and respected determination of the rights of 
the people for whom they are created.” 

We have quoted from the inspiring address delivered at the Society’s 
recent annual meeting by its president, Mr. Newton D. Baker. 





For three successive years the annual meetings have been devoted 
mainly to consideration of judicial selection. This topic is now being 
studied by hundreds of bar associations and in a number of places work is 
under way to effect reforms. There is a disposition to criticize the judiciary. 
No one will deny that in some of our larger cities there are judges who pro- 
voke disgust and derision. But a great majority of our judges are exem- 
plary within their powers. The immediate objective of reform in selection 
and tenure is to do justice to these judges by freeing them from the hazards of 
political tenure. By giving them security against these hazards we are 
merely being just to them, but that action will immensely redound to the 
public advantage. The judge is the key man in law enforcement. He may 
not appear so, but the false appearance is due to his timidity, to the danger 
involved in requiring court officials to improve the quality of jury lists, the 
danger in raising a public issue with a barnstormer in the prosecutor’s 
office, the danger of bearing down on pettifoggers and shysters. 





For many years the Society has promoted the principle of judicial con- 
trol over procedural rules. The creation of judicial councils has been in a 
way a development of means to that end. This continued process of edu- 
cation has borne fruit in recent years, and at this time appears to have an 
unlimited capacity for promoting judicial efficiency. It was fortunate that 
the subject was chosen for this year’s meeting. The choice made it possible 
to learn about great achievements at first hand. It was a giant who, more 
than eighty years ago, chose the legislative route to judicial reform. Any 
other reformer, equally powerful, would have made the same choice ag 
David Dudley Field. But we realize that the choice was a wrong one. In 
two score states for several generations legislative hegemony has proved 
that hundreds, and even thousands of sanctioned rules, could not promote 
the efficient administration of justice. On the contrary, to quote Mr. 
Root: “Justice is entangled in a network of rules.” 





Surely no other people have litigated rules to the extent we have in our 
times. Is it mere chance that judicial determination has tended to swerve 
from the courts to quasi-judicial bodies which make their own rules and 
tolerate very little quibbling about them? This movement to oust the 
courts of jurisdiction has progressed so silently as to be hardly appreciated, 
and soon we may find that all that has happened before is a mere curtain- 
raiser. The present crisis makes Judge Thacher’s strong warning espe- 
cially timely. But to preserve final jurisdiction in the courts for industrial 
disputes is not enough. We have positively got to cut the entanglements 
that enmesh justice. Most lawyers defend as well as prosecute claims. 
They can endure delays with fortitude. They can afford, whether their 
clients can or not, to litigate the metaphysical subtleties of negligence and 
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prejudicial error to the court of last resort and back again. But the clients 
have another way to determine their controversies. After all, it is not rules, 
but a competent and respected judge who can do it, and do it best without 
an entanglement of rules. In business controversies and in the commonest 
tort actions, a lay judge who is competent and respected can render the 


decision. This is part of judicial procedure which is capable of indefinite 
extension. 





It is unpleasant to add to the complaints and the threats levelled 
against lawyers, most of whom render services deserving more remunera- 
tion than is paid. They are beleaguered with palsied procedure and a horde 
of new seekers for practice, more than half of whom are so qualified by selec- 
tion and education that they will be able within a few years from admission 
to perform services which many of their seniors are unfit to render. The 
profession is suffering more for the indifference and disintegration tolerated 
by their predecessors than for their own shortcomings. 

We may still hope that integration of the bar and of the judiciary may 
be so fully attained in a short time, and with such a measure of self- 
government for both, that justice may be freed to serve those in high and 
those in lowly stations, and the position of the lawyer, potentially so vital, 
may be again exalted. 





Only foolish persons think that they can foretell future events and 
decrees; the wisest find it too difficult even to assay current trends. It 
may be that the year 1934 will be known in American legal history as the 
year when certain judges awoke to the fact that they had it in their power 
to regulate all the steps in litigation. That will make the present year his- 
toric. On the other hand it may be remembered by another generation far 
more as the year when the administration of justice split asunder, like the 
amarphous amoeba. Judge Thomas D. Thacher, addressing the Judicature 
Society meeting on May 9, sounded a warning. Punishing people, marrying 
them, divorcing them and determining who pays for the dead horse is a 
field of adjudication to which our people, lawyers and laymen and legisla- 
tors alike, are well accustomed. The determination of rights involved in 
collective industrial relations may come in time to be a far greater field. We 
cannot think of our present judicial establishment as one fit to take over 
this service, though it be one essentially of legal relations and judicial de- 
termination of rights. Industry must evolve a system that will serve. This 
may result as Judge Thacher fears, in such a dichotomy as existed hefore 
the adoption by the English courts of the incalculably important law 
merchant. 





We live in times when one has to run to keep from slipping backward, 
as Alice was told in Wonderland. The courts have little flair for running 
or for craving extension of jurisdiction. Something needs to be done and 
it is to be hoped that congress will lead. If an appropriate federal tribunal 
regularly receives appeals from industry’s boards they may feel grateful that 
judicature has not been slighted and that they are required to perform only 
a very small fraction of the entire adjudication of a new age. Their posi- 
tion would be similar to that of the high court in England, where nearly 
all private controversies are decided by arbitration tribunals and very few 
awards call for review. If courts are not permitted to assume such appellate 
jurisdiction, they will be likely, nevertheless, to acquire it in time, but in 
an awkward fashion, through appeals made to determine due process based 
upon diversity of citizenship, or some other jurisdictional ground. 








Address by President Newton D. Baker 


Ideals and Aims of American Judicature Society Outlined at Annual Meeting 
Held in Washington May Ninth* 


Mr. Chairman, ladies and gentlemen, and for 
the moment especially those of the radio audi- 
ence. I am sure we all have equal regret that 
those who are good enough to listen in to the 
proceedings of this meeting tonight at their homes 
did not have the privilege of hearing the ex- 
ceedingly suggestive and impressive address of 
Judge Thacher who has just preceded me. No 
doubt the limitations upon the hospitality of the 
radio must be taken into account, and in the few 
minutes at our disposal it seems a word should 
be said about the objectives of the American 
Judicature Society. 

At a dinner at a New England college two or 
three years ago I heard a New York clergyman 
make a most delightful after-dinner speech which 
he began by saying that at a recent examination 
held in a boys’ school a question had been asked, 
“What is the Matterhorn?” and some boy had 
answered in his paper that “the Matterhorn is 
something to be blown when something is the 
matter.” He thereupon proceeded, as he said he 
was about to do, to blow a horn and to give us 
a rather vivid account of a great many things 
which he thought was the matter. I have no de- 
sire to do that tonight, and yet I think we as 
lawyers must realize that perhaps there are some 
things the matter with the administration of 
justice in the United States, and that it is pri- 
marily the lawyer’s job to remedy whatever is 
the matter in that respect. It is in recognition of 
that need and of that duty that the American 
Judicature Society was organized, and to that end 
it tries to function. 

Social progress is never in a straight line. We 
advance in some directions and sometimes stand 
still in others, or even recede; and so in periods 
of great intellectual activity there is likely to be 
unusual development in a certain field with neg- 
lect in others. Sometimes I think of the social 
advance in military terms, although I am per- 
haps the least military of persons. But we all 
know that the object of war is finally to take 
possession of territory of the adversary. One arm 
of the service, perhaps the air, will make a raid, 
the cavalry may supplement with an additional 
raid, there may be an advance of artillery forces, 
but the thing which is called “consolidating gains” 
is the objective at which the concerted activities 
of military forces are directed. And so in a 
period of very rapid social change and advance 
of the sort through which we have lived in the 
last decade or two, the question always rises as 
to whether we have consolidated our gains, 


*President Baker’s address, as well as the message pre- 
pared by President Franklin D. Roosevelt, were broadcast 
by courtesy of the National Broadcasting Company. 
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whether, as the pendulum has swung from one 
extreme to the other in our social opinions, when 
it comes to rest, it registers a net and solid gain. 
I suppose the evidence of such gains is when we 
crystalize into law the advanced conception. 

And so in the substantive law, the new atti- 
tude, the new solution of old problems or the 
solution, perhaps, for new problems, is the mark 
of the advance. But until the machinery by 
which those new gains are to be safeguarded and 
administered has been created, made adequately 
flexible and responsive to the purpose for which 
it is created, we cannot be said to have developed 
the full objective. The administration of law, 
of course, depends primarily upon two factors. 
It depends upon judges and it depends upon law- 
yers. If they do not do their job well the people 
who will be served devise other ways of trying 
to get at their social and economic tangle. And 
while I share, if I understand Judge Thacher’s 
feeling, his apprehension at the growth of admin- 
istrative function and the rule-making power in 
an administrative body, I am persuaded that per- 
haps the reason for the disposition on the part 
of legislative bodies to commit the solution of 
these problems to new agencies, rather than re- 
mit them to the courts, may be due, in part at 
least, to a feeling that the courts in their devel- 
opment and procedure have not kept pace with 
the growth of new subjects, new rights, and new 
points of view, and therefore the legislatures 
have passed the courts by as the agency through 
which the resort would normally be made. I 
certainly share Judge Thacher’s feeling of appre- 
hension at administrative bodies which make their 
own rules, present their own indictments or 
charges for violations of those rules, prosecute 
among themselves the alleged offender and act as 
judge in the case, and unless that procedure is 
subjected to the most rigid and judicial super- 
vision and control I should say that it is the 
end of the kind of liberty we have all known 
and loved. Judges and lawyers are the two agen- 
cies through which the administration of justice 
must be brought about. 

Now one of the characteristics, I think, of the 
recent era in the United States has been the 
drawing apart from the learned professions of a 
very large body of the talent which at one time 
sought them as preferential employment. I do 
not believe the college president or the college 
professor or the teacher or the doctor or the 
lawyer is-as big a man in the community as he 
was in my childhood. The rewards of business 
activity—economic and material rewards—have 
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“exercised an enormous influence in setting up a 
counter-attraction in drawing young men into 
other fields of activity. And I am not sure that 
the lawyers in the meantime have not themselves 
unconsciously become business men as well as 
lawyers, and acquired something of the new 
standard as a substitute for their ideal. They 
have been less satisfied with the dignity of learn- 
ing and the tradition of character which used to 
be the prize of the bar, and I think that some- 
thing has been abated of the old thing which 
lawyers in my boyhood historically looked at and 
held to be the very essence of their profession. 
And some of that, I am quite sure, has been 
allowed in our hurry to effect both the method 
by which we choose judges and the persons whom 
we regard as eligible to be so chosen. In the 
village in which I lived the judge was always, and 
by the very necessity of the case, held to be a 
man who, in a long professional career, had ac- 
quired a reputation for character and learning 
which was probably greater than anybody could 
deserve. Nevertheless, we looked to the bench 
as the reward of a long life to the high pursuit 
of a learned calling. I have no indictment to 
render, but I think I am wholly within the facts 
when I say that in relatively recent years we 
have far too much allowed the judicial office to 
become the reward of political activity rather 
than professional attainment. 

Now I believe that the question of choosing 
judges is not so much a matter of machinery 
as it is a matter of public opinion of the func- 
tion of a judge, for whether judges are appointed 
or elected, the power of appointment responds 
to the popular conception in the last analysis. 
And therefore it seems to me that it is the duty 
of our profession—and we alone can do it—in 
season and out of season, to impress upon our 
fellow citizens in places where we live and where 
we are known, that while we have no political 
concern about the political party of the judge, 
no prejudice against youth, no necessary prefer- 
ence, but that as advisers of the public upon a 
matter in which we are expert and they cannot 
be even informed, we insist upon the choice of 
learning, experience, and character for the bench. 
And it is by the incessant work of the American 
Judicature Society, through its Journal and in 
every way in which it can act, that those quali- 
fications shall be impressed upon the public im- 
agination so that there will be a demand for 
those qualities which cannot be resisted. The 
American Judicature Society believes that some 
form of appointment will lead to a more rea- 
soned choice. My own judgment runs with that. 
I think that appointing judges for long terms, 
judges who are free from the anxiety of losing 
their places and having to go back to the pro- 
fession which they have temporarily deserted, 
will give us better judges, freer judgment, and 
more useful courts. Mere machinery will not 
do it. There must be educated public opinion if 


there is improvement in the judiciary through- 
out the country. 

As an aid to that, the American Judicature 
Society believes that the bar of the country 
ought to be integrated and organized. We have 
all over the United States bar associations, na- 
tional, state, and local. They have social attri- 
butes and characteristics which are highly desir- 
able, but I am persuaded that as disciplinary 
organizations they have done less than their duty 
in recent years, and I, for one, want in this most 
public way to welcome and speed the leadership 
which the present attorney general of the United 
States has assumed in the addresses he has re- 
cently made in all parts of the country toward 
a housecleaning of the bar by the bar. Things 
that are said by him of an alliance between some 
members of the bar and the underworld, patron- 
age and protection given to these new and devas- 
tating forms of crime—racketeering and kidnap- 
ing—by a portion of the bar which lives upon 
excessive profits from its alliance with that 
wrongdoing, are things which the bar itself must 
stop if the profession of the law is to be worthy 
of the respect it requires of the people to be 
successful. 

So the American Judicature Society seeks by 
every possible means to promote the organization 
of the bar into an effective agency for self-dis- 
cipline. It is no different in the bar from the 
situation with which we all deal. The best dis- 
cipline in the world is self-discipline. Ninety-nine 
hundredths of all the law abiding is voluntary. 
People obey laws because they are decent, be- 
cause it is wise, because it commends itself to 
them, and there remains only a recalcitrant frac- 
tion which must be disciplined by external coer- 
cion. If we were to attempt by police force to 
create a substitute for voluntary law observance 
which we give as good citizens, we would find 
social organization wholly impossible. So it is in 
the bar. Here is a great profession with ancient, 
noble traditions, with a body of law to admin- 
ister which is in large part the fruit of the 
thinking of great judges, enlightened by great 
legal debates by lawyers, a profession to which 
it has always been an honorable estate to belong. 
The major part of the profession today is still 
loyal to that tradition. The little recalcitrant 
fraction which forgets the tradition must be dis- 
ciplined and coerced by the rest of the lawyers 
acting as a body in the interest of the trust 
which they serve when they set themselves out 
to undertake to do justice, or see that it is done, 
among their fellow citizens in their social and 
economic relations. So the American Judicature 
Society appeals to the people of the United States 
to sympathize with its effort in the selection of 
judges and in the organization and discipline of 
the bar. 

One further thought I want to venture, and 
that is that the judicial office should no longer 
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be robbed of the attributes which made it great 
and entitle it to respect. For a long time the 
judges and the lawyers among them more or 
less abandoned the task of making rules for the 
administration of justice, and as a consequence 
there has grown up the habit all over the United 
States, in the congress, in the state legislatures, 
of enacting rules for courts when the courts 
themselves, having the task of administering jus- 
tice, are plainly the place where the rule-making 
power ought to reside. The picture, therefore, 
which the American Judicature Society holds out 
as the objective toward which it aims is experi- 
enced and able judges, an organized, patriotic, 


unselfish, disinterested bar, and by the coopera- 
tion of that bar with such judges, the taking 
back of the rule-making power into the hands of 
the courts and the creation of rules which will 
adapt the judicial processes to swift and certain 
and respected determination of the rights of the 
people for whom they are created. With these 
objectives the American Judicature Society 
presses forward, and to them we invite the sym- 
pathetic assistance, not of lawyers alone but of 
citizens, to whom the swift and trustworthy ad- 
ministration of justice is the last cornerstone 
upon which the preservation of their liberties 
must rest. 





Powers of Courts and Vitalization of Judicial 
Powers in the State of Oklahoma‘ 


By FLetcuer RIitey, C. J.+ 


“It is a re-examination of dormant powers vested, and a use of 
them, that is needed in the judiciary of our country and in the in- 
terest of the delayed litigant, rather than a groping: for specific 


instructions.” 


Judicial authority is but one of three general 
powers regarded as attributes of government. In 
all states of the Union the three powers, legisla- 
tive, executive and judicial are by constitutional 
provisions, divided amongst the great depart- 
ments of state. They are usually made to be 
separate and distinct except as otherwise in the 
constitution provided, so that neither may exer- 
cise the powers properly belonging to either of 
the others. 

In Oklahoma the judicial power is vested in 
enumerated courts and tribunals.t This enumer- 
ation ranges from the senate sitting as a court of 
impeachment to municipal courts. Vesture of 
judicial power by the constitution is also made in 
“such other courts, commissions or boards, in- 
ferior to the supreme court as may be established 
by law,” but many of these tribunals were non- 
existent at the date of the bestowal of judicial 
power. Courts of common pleas, superior courts, 
a criminal court of appeals, various boards and 
commissions exercising quasi-judicial power, have 
subsequently come into being by legislative Acts. 
These constitute the judicial tribunals of the 
state of Oklahoma. 

These courts exercise the judicial power of 
the state. The commissions and boards exercise 
a power sometimes judicial in nature.? But all 

*Address delivered at the Annual Meeting of the Judica- 
ture Society, Washington, May 9, 1934 

tOf the Kessemm Court of Oklahoma. 

1. Section 1, Art: 7, Constitution. 

2. The Homesteaders v. McCombs, 24 Okla. 201, 103 
P. 691; In Re Assessment Kansas City So. Ry. Co., No. 
25,038 (not yet officially reported); Kilbourn v. Thomp- 
son, 103 U. S. 168, 26 L. Ed. 377; People v. Keeler, 99 


N. Y. 463, 1 Cent. Rep. 157, 52 Am. Rep. 49; State of 
Ind. ex rel v. Noble, 4 L. R. A. 101. 


such tribunals as are inferior to the supreme 
court are subject to its superintending control as 
provided by the constitution. “Of the element 
of sovereignty, [that] which is exclusively and 
intrinsically judicial the people by fundamental 
law vested in the courts all [power and author- 
ity| they had to give.’”* Not so with the legisla- 
tive power, for the people constituted themselves 
the supreme legislature with right of initiative 
and referendum,* and they provided forty-five 
restrictions and placed them upon the legislature, 
composed of mere agents or representatives of 
the people. As applied to the executive depart- 
ment of the structure, the plural executive idea 
prevailed in our state, and that authority was 
vested in thirteen officers with constitutional pro- 
vision for the creation of more by statute. The 
chief magistrate was designated the governor. 
The last of the constitutional lot was the com- 
missioner of insurance. Their duties and their 
powers were enumerated. But nowhere in the 
constitution, nor in the statutes, is judicial power 
defined. Nowhere in the constitution is there 
contained as specifically applied to the judiciary, 
a “shall not” or a restriction upon the exercise of 
judicial power, save and except that an opportu- 
nity to be heard must be given before imposition 
of a penalty for contempt. Moreover individ- 
ual liberties of our people are safeguarded and 


A. 101. 
Constituticn of Okla- 


8. State of Ind. v. Noble et al, 4 L. R. 

4. Sections 1 
homa. 

5. Sec. 25, 


and 2 Art. 5, 


Art. 2, Const. 
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right, as determined and administered by courts, 
is made master of might by the constitutional 
provision that “the privilege of the writ of habeas 
corpus shall never be suspended by the authori- 
ties of this state,” without the exception as pro- 
vided by constitutions in some other jurisdic- 
tions. 
What Is Judicial Power? 

What then is judicial power? Is it that power, 
pertaining to the judicial department, in any 
given case or circumstance (as applied to rules 
of procedure and as applied to commissioning 
aids to courts, such as master commissioners or 
masters in chancery) requisite for attainment of 
the constitutional objective, i. e., justice. And 
as an incident thereto and its administration. This 
great object is stated in the preambles of the 
state and federal constitutions, “to secure just 
and rightful government,’® or “to establish jus- 
tice.” This purpose as applied to the function 
of government, should be and is man’s chief ob- 
ject and aim while on earth. 

The court does not possess the purse, neither 
does it brandish the sword; it is in material 
strength the weakest of the departments of gov- 
ernment. It is utterly dependent for subsistence 
and brawn upon the others. Its only power is 
the wisdom, if any, of its thought and the logical 
justice of its words. It may command, but it 
cannot compel obedience, when resisted by those 
in charge of armed force. It may seek and com- 
mission aids, but it cannot itself pay for the 
services rendered. In finality, its judgments are 
suggestive and its planning is advisory only. 

In establishing the charter of government, the 
people were not afraid of such a power. They 
well knew that power granted should be com- 
mensurate with the object sought to be attained. 
The people appreciated that justice was not con- 
cerned with brute strength or force. Conse- 
quently “the element of governmental power 
given to the judiciary is almost unfettered.” 
“Of all . . . the departments of government— 
and ours is from the foundation upward a gov- 
ernment of enumerated” powers and distributed 
departments “the judicial is the least trammeled 
by . . . limitations.” 

“Less extensive than others, it is freer from 
restraints.” With the vesture of “judicial power” 
in the courts, there are no constitutional inhibi- 
tions, except as provision is made for superin- 
tending control by the principal court and for re- 
view of the product of and by the courts, and 
for assignment of particular duties to the vari- 
ous courts. The words “judicial power” are per- 
fect and undefined, they are without modifica- 
tion even in themselves, for transposed the sig- 
nification is the same, “power judicial.” But the 
judiciary is not absolutely supreme for “outside 
of its sphere it is, indeed, without power, but no 
one of the departments is supreme in the strict 





5. Preamble constitution of Oklahoma. 
6. Preamble constitution of the U, § 


sense, for the supreme power is in . the 
people.” 

“Lastly with us the people are sovereign; not as 
in England the parliament, nor as in continental 
countries, the king, and this led logically to the in- 
vention and functions of our Supreme Court.” 

But in England we had the history of the judg- 
ments by the courts of the king’s own acts and 
those of his officers under his orders. The legal 
philosophers there said: 

“What power the King hath, he hath but by 
law,” and 

“The greatest inheritance which the King hath 
is the law; for if there were no law there would be 
no inheritance and consequently no King.” 

This philosophy in law, this English heritage, 
joined with the logic of our constitution, led to 
the creation of our great tribunal, the courts and 
to the bestowal upon them of an undefined power 
judicial.* 

The legislature cannot exercise any part of it 
(judicial power), though its duty is to provide 
funds for its administration.® 

The executive cannot by decree usurp its func- 
tions although some have sought so to do.’° 

There is no residuum of that power retained by 
the people, for, by basic law, they have fully and 
finally disposed of it by vesting it in the courts. 
They retained only the political power to select 
the personnel charged with the duty of adminis- 
tering the whole judicial power so vested."' 

Our courts, state and federal, have been con- 
sistent and firm in maintaining the independence 
of the judiciary, and in enforcing the constitu- 
tional provisions which distribute and separate 
governmental powers.'? 

It is fallacy to suppose that a court possesses 
merely the power to hear and decide causes. Ju- 
dicial power is more extensive. 

Judge Cooley states the principle that: 

“A Constitution assumes the existence of a well 
understood system which is still to remain in force 
and be administered.” (Cooley Const. Law, 5th 
Ed. 73.) 

“Our constitution therefore assumes” says the 
Illinois supreme court, “that a judicial power was 
already in existence and refers to the power as it 
then existed.” “It means,” says Elliot, “the 
power which the people understood to be vested 
in judges, for no other power is judicial.’’"* 

Written constitutions sanctify and confirm 
great principles, but the latter are prior in exist- 
ence to the former.’ 

I have alluded to the dependence of courts 
upon the legislature for subsistence and the de- 


7. Stimson, Fed. & State Consts., p. 7. 
8. Wentz v. Thomas, 159 Okla. 132, 15 P. (2nd) 65. 
9. Greenough v. Greenough, 11 Pa. 489. 
19. State v. Rowe, 149 Okla. 240, 300 P. 727; Wentz 
v. Thomas. supra; In Re Initiative Petition No. 179, etc., 
153 Okla. 205, 6 P. (2nd) 765; 154 Okla. 257, 7 P. (2nd) 
868; Wilcox v. State, 19 P. (2nd) 347 

11. Mo. River Teleg. Co. v. F. N. Bank, 74 Il. 217. 

12. Riley v. Carter, 165 Okla. 262, 25 P. (2nd) 666; 
Edwards v. Carter, — Okla. —, 29 P. (2nd) 605. 

13. See: Bouvier-Webster; In Re Cooper, 22 N. Y. 
82; Striker v. Kelly, 2 Denio 323, 

14, Webster. 
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pendence of courts upon the executive for en- 
forcement of judgments. Lest misunderstanding 
ensue, may we recall the words uttered by John 
Marshall relating to the independence of courts 
in things by their nature judicial: 

“It is to the last degree important that he [the 
Judge] should be rendered perfectly and completely 
independent with nothing to control him, but God 
and his own conscience.’ 

And: 

“T have always thought from my earliest youth 
till now that the greatest scourge an angry Heaven 
ever inflicted upon an ungrateful and sinning peo- 
ple, was an ignorant, a corrupt or a dependent ju- 
diciary.” 

Need for Use of Dormant Powers 

President Roosevelt apparently adheres to the 
school of thought that planning rather than leg- 
islative cure-alls is the way forward. Indeed 
when specific extension of authorization is sought, 
but reluctantly granted or given with modifica- 
tions and limitations, from a body political in 
nature, too often energy is exhausted in pursuit 
of specific provisions and none remains with which 
to make application of the grant made. So it is 
a re-examination of dormant powers vested, and 
a use of them that is needed in the judiciary of 
our country and in the interest of the delayed 
litigant rather than a groping for specific instruc- 
tions. 

Apart from the functions of courts to hear and 
decide, what are historic examples of the exercise 
of judicial power? 

“Since the time of Queen Elizabeth, courts have 
appointed master commissioners ; and masters in 
chancery and master commissioners now are, and 
have always been appointed by the federal courts.” 

Legislative acts usually recognize this right as 
one vested in courts. 

“For centuries before the adoption of the consti- 
tution, and for all the years that have followed its 
adoption, courts have possessed and exercised, as 


part of the judicial power, the right to select as- 
sistants.” 


“. . . the power to appoint the ‘ministers and as- 
sistants’ of the judges is a judicial power and was a 
judicial power when the constitution was adopted.” 

. courts from the earliest ages of the law 
have possessed the power to appoint referees, re- 
ceivers, commissioners and all other like ministers 
or assistants, and they possessed this power because 
it was a judicial power.”” 

The courts of justice possess power not given 
by legislation and which no legislature can take 
away. Amongst these is that of “maintaining 
its dignity, securing obedience to its process and 
rules, protecting its officers and jurors from in- 
dignity and wrong.” 

It must necessarily be that the court has in- 
herent power to preserve its existence, and to 
fully protect itself in the orderly administration 
of its business.17 





15. State v. Barbour, 371 New Eng. Rep. 664, 53 
Conn. 76: State of Indiana ex rel Hovey v. Noble, 4 
i. oe ee 


16. Little v. State, 90 Ind. 338, 46 Am. Rep. 224. 
17. In Re Waugh, 32 Wash. 50, 72 P. 710. 


It is well established that courts have the in- 
herent power to prescribe such rules of proce- 
dure and rtiles to regulate their proceedings and 
facilitate the administration of justice as they 
may deem necessary.*® 


The history of the judicial branch of state gov- 
ernment is the history of the progress of dem- 
ocracy. It is also a history of a growth of 
power in attainment of a governmental objective. 


The colonial judicial organization was the most 
defective branch of colonial government. There 
was no line of demarcation in the colonial struc- 
ture between the administration of justice and 
other branches of government. The Declaration 
of Independence adverted to this in order to jus- 
tify severance from the mother country and war. 


The development of state ju/iciaries was 
molded by needs and ideas of the frontier. The 
English common law was renovated into an ac- 
ceptable American system, such that every man 
might be, if he wished, his own lawyer. Through 
the utilitarian influence of local conditions the 
body of the law became diversified and rigidity of 
precedents was lessened. 


The demand for legislative codification of civil 
and criminal law increased legislative activity and 
meddling in procedure and internal affairs of 
courts. The judge became virtually an umpire or 
moderator. Criticism and faults of judicial ad- 
ministration were placed at the door of the Solon, 
who, like the shoemaker had neglected to stick 
to his last. But now the development of the social 
and economic order has stimulated the demand 
for a re-examination of duties and readjustment 
of functions of the departments of government. 
For in the past decades justice has become more 
uncertain, slower and more expensive.'* 


The Burden of Delay 


Since statehood there has been a carry-over of 
cases in our courts. The load has approximated 
a denial of justice in some cases. Our present 
supreme court has demonstrated during the re- 
cent years that it is capable of keeping abreast 
of the current docket, but the carry-over from the 
union of the Territories has been a burden that 
has delayed from two to five years causes filed, 
and this had continued throughout state experi- 
ence. 


From an examination of our judicial powers 
and duties, together with a survey of the prob- 
lems arising from a docket, congested since state- 
hood, the justices of Oklahoma have concluded 
and firmly resolved that in Oklahoma, that they 
will do something about it. 


Previously and at intervals in our state history 
the legislature made this same resolve and ex- 
pended approximately $823,987.00, of the 
peoples’ money under the commission theory of 


7 R. C. L. 1023; Van Ingen v. Berger, 82 Ohio 


18. 
St. 225, 92 N. E. 433. 
18. Holcombe—St. Govts. in the U. S. 
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aid to a burdened court system, but the goal was 
never reached. Six such legislative commissions 
have come and gone between the years 1911-1930. 
The peak of this experiment was in 1923, when 
15 commissioners and two referees labored. 

In 1931 we transposed, under legislative sanc- 
tion, the more or less independent commission 
idea into a responsible law clerk system where 
a practicing lawyer of at least ten years experi- 
ence was appointed by each justice as an auxili- 
ary device to assist the appellate court.?® 

This system has been continued. It is enthusi- 
astically approved by bench and bar.?° 


Pretrial Procedure Employed 


In January, 1933, in an effort to rationalize the 
business of the court, by Rule 17, it was pro- 
vided. “No oral argument will be granted as a 
matter of right.” Theretofore it was considered a 
right, and a part of “day in court.” It was con- 
sidered by some courts as a part of “due process 
of law.” Thereafter it was a privilege to be granted 
or denied by the court in the exercise of its sound 
discretion, dependent on the importance of the 
case. It is recalled that a famous case was ar- 
gued before the supreme court of the United 
States for nine days, but that extensive use of 
the time of the court in this modern age is gone 
forever. It is observed that under the Taft re- 
forms?" in the federal administration of justice 
in the supreme court there was a very strictly 
confined jurisdiction, so that adjudications were 
limited to issues of constitutionality and causes 
of essentially national importance.?* Not so in 
the states where the idea is advanced to extend 
justice to the humblest citizen and adjudication 
to the most trivial of causes. Yet it is necessary 
under such a policy to rationalize the business of 
these state courts. Under our system, the justice 
to whom a cause for oral argument is assigned 
prepares a statement of fact and legal issue which 
is submitted to the litigants on the day of oral 
argument. The facts are settled. The legal issue 
agreed upon, non-essentials are eliminated and 
petitions for rehearing curtailed.2* The argued 
case has precedence thereafter in the conference 
room. By Rule 17, whereby oral arguments were 
made selective, a congestion of a year in cases 
awaiting oral argument was turned into an ad- 
vance of approximately six months over the gen- 
eral docket of briefed but not to be argued cases. 

19. Okla. S. L. 1931, Ch. 21, Sec. 1. The great suc- 


cess of this system is recorded in this Journal, Vol. XX 
p. 175. 

20. 3 Okda. St. Bar Journal 23-24 (1932); 3rd Rep. 
Judicial Council of Michigan 151. 

21. Act of Congress, Feb. 13, 1925. 

22. The Business of the Supreme Court—Frankfurter 
& Landis, p. 280. 

23. Editor’s Note: The supreme court of Oklahoma 
would be notable for its innovations if it had done nothing 
more than institute the practice of settling the legal issues 
in open court. The determination of issues, the elimina- 
tion of baseless allegations and non-essential matters is 
readily accomplished at a face to face conference in the 
presence of a judge. The extraordinary success of this 
practice is reported in this Journal, Pre-Trial Procedure 
in Detroit, Vol. XVI, p. 186, Vol. XVII, p. 140. 


District Judges as Commissioners 

By resolution or rule of the supreme court 
adopted January 5, 1934, the use of district 
judges as aids to the supreme court was provided. 
Assignment of 106 appealed cases was made 
from January 11th to date, and in three months, 
52 opinions were produced, only two of which 
have been rejected. 

These opinions are assigned to a justice, cor- 
rected and adopted by the court, and promul- 
gated as per curiam decisions with acknowledg- 
ment of aid to the volunteer trial judge, who re- 
sides in a section of the state removed from the 
place of origin of the cause. 

This development in administration of justice 
has met with almost unanimous approval of local 
bars of the state as reflected by their resolutions. 
The long delayed litigants are more hopeful. 

On January 13, 1934, the board of governors 
of the intergrated and incorporated State Bar, 
acting upon authority conferred by the annual 
convention of the State Bar, recommended to the 
supreme court the establishment of a represen- 
tative judicial council. By order of the supreme 
court the recommendation was approved and the 
council established. 

The purpose of this body is to carry on re- 
search work and to aid and advise with the courts 
in the advancement of the science of jurispru- 
dence, and more particularly, at this time, to 
speed up the trial of cases.** 

A recent product of the judicial council is the 
recommendation and plan of organization for the 
use of 150 lawyers at a time as aids to the appel- 
late courts in the reduction of the congested 
docket. 

This plan was approved by the supreme court 
on April 28, 1934, so that now under safeguards 
we are seeking to ascertain whether Amicus 
Curiae is a privileged person, who always has a 
weather eye on a valuable lawsuit, later to be 
decided, while he assists the court in the case 
at bar, or whether he is really a friend of the 
court, who may be put to work on a labor of 
love. It is a labor of love for there is no money 
with which to pay members of the Bar for this 
responsibility which they are so willing to share. 

By rule adopted January 5, 1934, the supreme 
court was separated into divisions and the chief 
justice was directed to preside over each division. 
After divisional sittings the court considers more 
complicated cases en banc. 

We have observed great congestion in trial 
courts located in the larger cities of our state, 
particularly Oklahoma City. This was due in part 
to infirmity of three of the five trial judges, and 
largely by litigation resulting from discovery of 
the largest oil field within our jurisdiction. This 
unfortunate condition so retarded the administra- 
tion of justice in the trial courts that some new 
plan had to be devised to relieve the situation 


24, Okla. St. Bar Journal, Jan. 1934, p. 193. 
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otherwise locally a breakdown in government was 
in the offing. There was no appropriation of pub- 
lic moneys for this purpose. By agreement of liti- 
gants, and by virtue of liberal construction of 
constitutional provisions?® and the statutory law”® 
prominent lawyers were called to sit as trial 
judges, pro tempore. 

One of these distinguished and patriotic mem- 
bers of the Bar, Honorable Warren K. Snyder, 
served without pay as judge to decide 230 cases, 
and he heard the general motion docket by com- 
mon consent for 27 days. As a monument to his 
learning and fairness it may be recorded that 
only three of these causes were appealed and only 
one of the appealed causes met modification on 
review. Thus 227 cases passed to final judgment 
and execution without question. 

So by extra devotion to duty and by union of 
bench and bar, in a common obligation and duty 
to the people, the judiciary of Oklahoma, has pre- 
vented a breakdown in government and continued 
to administer justice throughout the depression 
period. In fact we have made great gains during 
this period in the continued battle of the docket. 
We have rationalized the business of our courts 
and the emergency measures have been produc- 
tive of such success that we have marked as our 
goal the elimination of a congestion carried ever 
since statehood. 


Making Rules for Trial Courts 


There remains one item to be considered in 
the Oklahoma judicial plan of reconstruction, 
and that is utilization of judicial powers vested 
in the court, so as to prevent future congestions. 
This is the rule making power of the supreme 
court under which it may in future as in past 
promulgate rules not only for itself, but also for 
the trial courts of the state.?? 

The exercise and extension of this power has 
been recently approved by the judicial council. 
It is contemplated that on January next in pur- 
suance of constitutionally vested powers of super- 
visory control, the supreme court will consider 
rules for trial courts as sanctioned by legislative 
act.28 This to the end that in causes appealed the 
trial judge will be something more than an umpire 
or moderator that he may decide the controlling 
issue involved for appeal as well as for the dis- 
patch of business in the trial court, and so certify 
for convenience and orderly process the deter- 
mining questions of law in cases appealed. This 





25. Sec. 9, Art. 7, Constitution. 

26. Section 2912, O. S. 1931. 

27. Rules of the supreme court, adopted June 11, 1917, 
47 Okla.; Haddock v. Sehasee. 80 Okla. 250, 194 P! 1077: 
Winona Oil Co. v. Barnes, 83 Okla. 248, 200 P. 
lile v. Nat. Oil & Development Co., 83 Okla. 217, 201 
P. 377; Twist v. Prairie Oil & Gas Co., 27 Fed. (2nd) 
470; Goodwin et al v. Bickford, 20 Okla. 91, 93 P. 548. 

28. Section 890, C. O. S. 1921, State v. Knight, 49 
Okla. 202, 152 P. 362; a v. Waddell-O’Brien M. 
Co .» 105 Oki , S. L. 1919; Cosden Oil & 


981; Car- 


kla. 35; Ch. 201 
Gas Co. v. Hendrickson et al, 96 Okla. 206. 


will make justice less costly, less troublesome and 
confusing in nisi prius and courts of review, and 
more speedy and certain, all in the interest of 
justice. 


A superintending control over inferior courts 
is a function which in the press of business of 
appellate courts, has been permitted to lie dor- 
mant except as applied to the issuance of writs 
as contradistinguished from rule making power, 
the exercise of which would guide rather than 
coerce. 


Whatever has been accomplished and whatever 
end we shall attain by and through the judicial 
council, the energies of the district judges and 
united efforts of bench and bar in Oklahoma, 
has been and will be attained without legislative 
or executive assistance, and without additional 
expenditure of public funds. We have proceeded 
under the general grant of “judicial power” con- 
tained in our Constitution, and that power speci- 
fied in the subsequent section of our constitution. 
These provisions have been our cloud by day and 
pillar of fire by night in the supreme court’s 
work of unification and coordination of the judi- 
cial department of state government. These speci- 
fications for the exercise of judicial power by the 
supreme court are: 


1. Appellate jurisdiction. 

2. Superintending control. 

3. Power to issue, hear and determine 
remedial writs. 


What we hope to do in this respect so far as 
the power of the court may extend is to render 
procedure in the state courts simpler and more 
responsive to actual needs as was so clearly 
stated by Attorney General Cummings, in New 
York, in urging the extension of such rule mak- 
ing power in the supreme court of the United 
States so as to cover procedure in actions at 
law as well as equity cases. 

Inasmuch as our state constitution has made 
the jurisdiction of the supreme court to extend 
to a general superintending control over all in- 
ferior courts, commissions and boards created by 
law, we are reminded of that once said by an 
able and distinguished writer advocating the re- 
sumption of specie payments, “The way to re- 
sume is to resume.” It is thought the way to 
superintend is to superintend; the way to con- 
trol is to control. Webster defines the word 


“superintend,” “to oversee with power of direc- 
tion.” 


Perfection of the processes of administration 
of justice is dependent largely on the will to do 
of those charged with that responsibility, for as 
we have seen courts possess an abundance of judi- 
cial power, and in finality it is a question of 
a proper use of that power vested in courts. 

The words of White, spoken in the famous 
congressional debates of 1789, that “This is a 
government of laws and not of men” have be- 
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come axiomatic, but I am not so sure that he 
fully expressed the needs of distressed govern- 
ment, particularly the administration of justice. 
I rather think Penn expressed the true situation 
when he said: “Governments like clocks, go from 
the motion men give them, and as governments 


are made and moved by men so by men they are 
ruined too. Therefore governments rather depend 
upon men, than men upon governments.” And 
especially is this true as applied to the judiciary 
that construes the law and makes application of 
judicial power. 





Progress of Oklahoma Bench and Bar 


In introducing Chief Justice Riley Chairman 
Clarence N. Goodwin said: “The efficient ad- 
ministration of justice, which is the object of 
this Society, is the most important and probably 
the most neglected purpose of the bar. We have 
struggled with the problem a good many years, 
nationally and in the states, and we are making 
progress. We have come to a realization that if 
the administration of justice is to become effi- 
cient it must be the result of the efforts of bench 
and bar. We have come to a realization that 
the powers exerted in former times were not 
powers that were conferred on them by king or 
parliament. They were the result of an evolu- 


tion and it is not too much to say that courts 
inherently possess every power that is needed to 
make justice efficient; that the grant of judicial 
power carries with it everything that is reason- 
ably necessary to that end. That is the line on 
which we have been progressing of late. That 
is the thought uppermost in the minds of judges 
and it is the thought that best justifies confidence 
in attaining an efficient administration of justice. 
But it is not necessary to theorize about this. 
Let us present an example and let the exponent 
of that example speak for himself. I have the 
honor to present the Honorable Fletcher Riley, 
chief justice of the supreme court of the state 
of Oklahoma.” 





Chief Justice Riley Answers Queries 


The spirited discussion which followed was 
largely one of question and answer. Among the 
questioners were Frank W. Grinnell, Mass.; 
George R. Nutter, Mass.; Justice Sydney Smith, 
Miss.; Judge Moynihan, Mich.; Justice Ritz, W. 
Va.; William E. Stanley, Kas.; Harry Hibsch- 
man, N. Y.; Morris B. Mitchell, Minn.; Miss 
Greta C. Coleman, Mass. 


Considerable information concerning the vast 
number of appeals in Oklahoma was published 
in this Journal (Oct. 1933, p. 89) in reporting 
Chief Justice Riley’s address at the meeting of 
the National Conference of Judicial Councils. 
All civil matters are appealable directly from the 
county and district courts and from a number 
of state boards and commissions. In a new state, 
with a background of tribal government and laws, 
with a swift industrial development and an in- 
surgent type of pioneer citizen, there has been, 
almost from the beginning, an inundation of 
appeals. 


The supreme court consists of nine members, 
with power to sit in divisions. There is a statu- 
tory court of criminal appeals with three judges. 
The term of all these justices is six years. Writ- 
ten decisions are required in all matters. 

As to the settlement of facts and issues before 
argument, the speaker said that two weeks be- 
fore argument the case is placed in the hands of 
one justice, and, from the statements of the 


parties in their briefs the justice finds the facts 
and the issues of law. The parties may have 
copies of his statement, but not in advance. 
Then, in open court, with this preliminary aid, 
the court makes a formal finding of the facts 
and issues. 

“Heretofore we have had a lot of rehearings 
based upon a contention of malstatement or mis- 
statement of facts, but now the parties have an 
opportunity to speak, and thereafter, forever, to 
hold their peace. Opportunity is given for stat- 
ing additional facts and additional issues of law, 
and it must be done at that time.” 

The likeness of this new procedure to the set- 
tling of issues at the pre-trial hearing in the 
circuit court sitting in Detroit, which has so 
markedly assisted in making trials less diffuse, is 
obvious. 

Argument being limited to needs as the court 
conceives them, the cases not argued are decided 
by a division of the bench, while the arguments 
are heard by the court en banc and decided by 
the full bench. 

Economy is effected by the use of a case- 
made in typewritten form, while briefs are 
printed. The court of criminal appeals heard 183 
cases last year. “So you see we are many times 
more contentious than we are unlawful.” Ap- 
peals from the industrial commission run about 
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350 per year and there are other commissions as 
well. Very rarely is a decision of the court of 
criminal appeals reviewed. But the volume of 
cases in the supreme court runs over 1200 each 
year. 

Asked whether the cooperation which the court 
has received from the State Bar is in any way 
due to the Bar’s integration, the answer was: 

“Yes, we have a responsible State Bar. It was 
integrated by statute in 1929. We have been 
cleaning up the bar and from the court’s point 
of view have done it on a generous basis. The 
State Bar goes a little further in this than the 
supreme court, and the Bar is perfecting itself. 
We have a responsible Bar which is rising to the 
occasion in our state and meeting with public 
approval and with the approval of the bench.” 


Asked if any plan was under consideration for 


speeding the work of the supreme court aside 
from those mentioned in his address, the speaker 
said: “None other at present, than the making 
of rules so that in the trial courts the judges 
will determine the controlling issues.” 


There are forty-eight district judges, serving 
a population of 2,300,000 people. The district 
courts in Oklahoma City are congested, owing 
in part to discovery of a rich oil field in that 
county, which partly underlies the city itself. 


Asked about declaratory judgments Chief Jus- 
tice Riley said that the supreme court is consid- 
ering the matter of making rules for the trial 
courts and is approaching the subject of declara- 
tory judgments and for the certification of ques- 
tions to the appellate court. The court has de- 
clined to render advisory opinions to the officers 
of other state departments. 





Philip Kates on Rule-Making Power of Courts 


“From Chief Justice Riley’s address this after- 
noon you would imagine that the assumption of 
the rule-making power in our state was the evo- 
lution of philosophic consideration of the funda- 
mentals of justice. The fact is that behind the 
action of the court there is a story of warfare 
between the court and the executive. It will sur- 
prise you to know that at as recent a time as 
last year the executive on his official paper di- 
rected the court within thirty days to render an 
opinion holding that the legislature, in appro- 
priating less than the amounts that had been 
fixed for the salaries of the judges, must be sus- 
tained, and unless they did that he would send 
the troops into the office of the state auditor to 
prevent him from making out the vouchers. 
Some year and a half ago or two years ago this 
spring (this may be embarrassing to the Chief 
Justice) I went into his office and learned that 
the governor was about to remove him by execu- 
tive order on the ground that, being a war vet- 
eran, he was drawing a pension for permanent 
injury and was disqualified to hold office, and he 
would issue an order removing him and if he 
did not abandon his seat on the court, he would 
send the troops in the court and put his own man 
in. So the history of the supreme court in Okla- 
homa in recent years has been a struggle for 
independence of the judiciary as dramatic in our 
own little state as that between Marshall and 
Jefferson in 1818. The examination of the posi- 
tion of the court in the state government neces- 
sitated a new consideration of its powers. It was 
quite obvious that the executive could not, by 
executive order, dictate its decisions. The ques- 
tion was this—how far could the legislature go 
in controlling the court? It attempted by reduc- 
ing salaries which the constitution said could not 


be done, to make them subservient to the legisla- 
ture. The chief justice himself filed a suit in his 
own court and appeared as counsel for himself 
and for all others before that court, the governor 
having appointed another to take his place, to 
defend the right of the court to be independent 
of the legislature, and the court upheld him. 

“So this idea, you may say, of the self-govern- 
ment of the court in Oklahoma, has a background 
of a very intense and dramatic warfare between 
the executive and the court. That is resulting, I 
believe, in a recognition by the court itself that, 
being a coordinate and independent branch of the 
government it must have in itself the full power 
to regulate business that comes before it. In 
other words, that it will shortly, and almost has 
now, assume the full rule-making power to the 
extent of abrogating acts of legislature concern- 
ing procedure. Its action in doing that I believe 
to be the greatest contribution to the science of 
judicature at the present time. We cannot pick 
up a newspaper or magazine without finding an 
attack on the courts. Our criminal procedure is 
wound up in technicalities and details. Our civil 
procedure is wound up in technicalities. We have 
pointed out to us at the present time that the 
English courts have been able to simplify pro- 
cedure, to gear up the wheels of justice to the 
speed necessitated by modern times. 

“We have proceeded for nearly a hundred years 
on the idea that we will administer a fluid system 
of law through rigid codes, and I believe that is 
the fundamental error in all our approaches to 
legal reform. Unless the courts assume the rule- 
making power and make procedure flexible they 
are bound to have all the time this continual 
congestion and delay which will shortly eliminate 
the courts in the settlement of business disputes. 
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“The English Act of 1925 recognized in the 
English courts a specific power to repeal previous 
acts of parliament affecting court procedure. In 
the United States when we want any change we 
go to the legislature. Just now the attorney gen- 
eral is asking that congress confer on the supreme 
court of the United States the rule-making power 
in law cases. I believe the supreme court has 
that power and always did have it, but in 1802 
congress, for the purpose of delaying decision in 
Marbury versus Madison, abolished two terms of 
the supreme court of the United States so that 
it did not sit for fourteen months. Bayard in the 
House said, ‘If congress can prevent the supreme 
court from sitting for a year, it may prevent it 
for ten years, and may abolish it.’ At that time 
the supreme court submitted to that law and did 
not sit from December 1801 to February 1803, 
and in February 1803 it assumed and asserted 
the power to set aside acts of congress if, in its 
opinion, they were not in conformity with the 
constitution; and yet it refused to exert the 
lesser power to control procedure before it. It 
would seem that the court should have the power 
to fix its terms according to the amount of busi- 
ness coming before it. In 1930 Judge Learned 
Hand said that the rule-making power of the 
courts was delegated legislative power which 
comes from congress. If that is true we have a 
condition in which the courts are, by the con- 
stitution, recognized to be independent and yet 
at the same time subordinate to the legislatures. 


“T believe in this work in the supreme court 
of Oklahoma; it has assumed the power to cre- 
ate a judicial council of its inherent power, and 
not by legislative grant. It has assumed power 
to call up commissions. I believe this coming 
spring it will assume the power to make rules 
for trials in the district courts which will abro- 
gate portions of the code of civil procedure. In 
other words, it will vitalize the power to make 
rules of procedure and recognize only the legis- 
lative act as advisory. Over eighty years ago we 
began the work of modernizing procedure, as we 
thought, and the Field code was adopted in New 


York and afterward adopted in most other states. 
We started down the road of controlling pro- 
cedure by act of legislation. At the same time 
England enlarged the rule-making power of the 
English courts, and that was finally and fully 
recognized in the acts of XV and XVI, George V. 
In England the courts are completely under par- 
liamentary control; under’ the English constitu- 
tion parliament is supreme. In the United States 
the power of the court comes from the consti- 
tution and they are recognized as possessing full 
judicial power. We have the results before us 
of some ninety years of the two extremes; self- 
governing courts in England and a svstem of leg- 
islative courts in the United States. We all admit 
the English system has been more workable. It 
seems to me that the American Judicature So- 
ciety and the bar associations should recognize 
as their most fundamental work, not this and 
that kind of a change in procedure, but an at- 
tempt to change the whole attitude of the Ameri- 
can judiciary and bar towards the rule-making 
power in our supreme courts. In other words, 
to start in this country where I believe we should 
have started ninety years ago, giving to the courts 
the power of self-government. I do not presume 
the supreme court of the United States will rec- 
ognize that power now. It came near it in 1896, 
but that policy was never sustained. The Ameri- 
can Judicature Society, the American Law Insti- 
tute and the American Bar Association, through 
the coordinating committees of the Bar Associa- 
tion, could make this a matter of special discus- 
sion, and see in how many states there is an 
inhibition against the rule-making power and in 
those states in which there is no such inhibition 
urge upon the courts the assumption of full self- 
government. The American Law Institute has 
approved a model code of criminal procedure 
which has not been adopted by any court yet. 
The courts should be entitled to adopt that by 
rule, and we would then put the responsibility 
for the administration of justice where I believe 
it belongs, and that is in the judicial and not in 
the legislative branch.” 





Important News From Colorado 


A conference of judges and lawyers was held 
at Boulder, Colo., on May 19, under the auspices 
of the University college of law, to consider the 
status of the legal profession and cognate matters. 
Announcement was there made by a justice of 
the supreme court that the court had taken the 
position that it could exercise judicial powers 


effectively and had drafted rules to integrate the 
bar of the state. A very interesting discussion 
ensued, with only one person offering objection 
to the plan. Information concerning this matter 
arrived too late for insertion in this number of 
the Journal. A full report will be available in the 
August number, which, as usual, will be circulated 
about September 1. 








Missouri Bar Relies on Judicial Power 


Far-reaching Reforms Expected to Follow Recommendations Made to Supreme 
Court by Its Advisory Commission 


The bench and bar of the state of Missouri are 
midway on the program of reform which prom- 
ises to cut to the very heart of the defects in ju- 
dicial administration and the practice of the law. 
The awakening as to the unused reservoir of pow- 
ers available to this end is well illustrated by cur- 
rent events in Missouri. The May number of the 
Missouri Bar Journal, delayed in order to carry 
information of great significance, tells the story 
in full to this time. 

In the Richards case, much commented on 
about a year ago, the supreme court took a stand 
which indicated realization of judicial powers and 
a will to utilize them. On November 4 the State 
Bar Association submitted to the court a resolu- 
tion asking that a commission be appointed to 
investigate thoroughly the “practice of law.” Ten 
days later the court appointed eleven practition- 
ers to the commission. Organization was effected 
with five committees, and the report has been 
awaited with keen interest. There had never been 
any such definite approach in such a wide field 
as a precedent. The report was submitted May 
14. There is likely to be equally prompt action 
in carrying out recommendations along several 
fundamental lines, which will put the bench and 
bar of this state in much the same position occu- 
pied by them in Oklahoma. 

The article by President Jesse W. Barrett, in 
the Bar Journal for May, preceding the report, 
is replete with enthusiasm. He says: “Knowing 
that the report represents the unanimous expres- 
sion of a splendid group in whom the supreme 
court has full confidence, I necessarily assume 
that it will be adopted.” 

The first concrete reform to flow from the an- 
ticipated rules will be a regimenting of the entire 
bar of the state as an agency to aid the courts in 
respect to disciplinary administration in the pro- 
fession. In support of this is the recommendation 
that the American Bar Association canons of ethics 
be adopted as rules of court. The early creation of 
a judicial council by supreme court rules is ex- 
pected. The report includes an appropriate rule. 
Other recommendations support these major ones. 

The original plan for discipline responsibility 
and action provides for thirty-eight grievance 
committees, of four members each, one for each 
circuit. Members will be appointed by the high 
court for terms of four years; they will organize 
with a chairman and secretary and there will be 
a general chairman for the state. The set-up will 


be virtually the same as in states in which the’ 


bar is organized by statute. Opportunity will be 
afforded every aggrieved client to have his com- 
plaint investigated fully. A majority of the board 
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may institute a disciplinary proceeding in the 
local circuit court, for trial without jury, and 
with the right of appeal. Writs of subpoena are 
allowed. While the committee members are not 
paid for their services, provision is made for 
proper expenses by requiring every lawyer in the 
state, as a condition to his privilege of practicing, 
to contribute the sum of three dollars per an- 
num. 

The nearest approach to this plan is the one 
instituted by rule of the Illinois supreme court, 
which turned the matter of investigations and 
prosecutions over to the Illinois State Bar As- 
sociation and the Chicago Bar Association, and 
such other associations as may qualify, with a 
provision for payment of costs of litigation by 
the state. There have been instances when the 
Chicago Bar Association has expended as much 
as four thousand dollars in a single prosecution. 
This was clearly a deadly constriction against ef- 
fectual work. 

But the draft rules go farther in one very im- 
portant respect than any rules or any statutes in 
any states. The circuit bar committees are 
charged with the duty of preventing the unlawful 
practice of law by any persons whatsoever. ‘There 
can be no quibble over the necessity for such 
local vigilance or of the power otf the court 10 
utilize the means recommended. The draft rule 
on this point reads as follows: 

“In addition to the duties above imposed the 
committee in each circuit shall be constituted as 
representatives of the bar of this court, with full 
power to do all things which the bar, as a class, 
may do to advance the standards and prestige of 
the bar; and it shall make inquiry from time to 
time as to the unlawful practice of law by per- 
sons not licensed to do so, and where, in the opin- 
ion of the majority of the committee, the facts 
justify it, to instigate and prosecute, as representa- 
tives of the bar, such actions as may be appropriate 
to suppress such unlawful practice.” 

Environmentalists may well assume that Mis- 
souri’s contiguity to Illinois and Oklahoma has 
contributed to the spirit of reform. 

The matter of admissions is also covered. The 
report advises the supreme court to adopt as rules 
the existing provisions concerning admission to 
practice, which are on a par with the average of 
the numerous states which have greatly raised ad- 
mission standards in recent years. 

The report sets out, as its most important con- 
tribution, the law of Missouri and of other states 
in respect to the power of the judicial department 
under the constitution. The growing sense of re- 
sponsibility is found to be not lacking as to 
power. 

Under practice and procedure the commission 
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report says that there has been a conception, sup- 
ported by decisions, that the Missouri constitu- 
tion impliedly gave the legislature the right to 
specify all steps in litigation. This conception is 
held to be erroneous. The report says: 

“In view of the constitutional provision that 
each department of government shall be con- 
fided to a separate magistracy and that no per- 
sons Charged with the exercise of powers be- 
longing to one department shall exercise any 
power properly belonging to either of the 
others, in view of the declaration in the Rich- 
ards case that ‘each department of government 
has, without any express grant, the inherent 
right to accomplish all objects naturally within 
the orbit of that department,’ and in view of the 
widespread dissatisfaction with our procedure, 
may not the following queries be pertinent? 

1. Has the legislature stepped over in the 
orbit of the judicial department in its minute spe- 
cifications as to procedure? And do not some of 
the procedures specified actually hinder and ob- 
struct the administration of justice rather than as- 
sist the court therein? 


2. To what extent may the court make rules to 
expedite the disposition of cases? 


3. How may such rules be made uniform 
throughout the state? 


Because the subject “covers a field too wide 
and problems too involved to be settled per- 
manently by a few months of study” the com- 
mission recommends creation of a judicial council 
to “investigate the problems in both their judicial 
and legislative aspects, as well as to observe the 
practical operation of such rules as are promul- 
gated, and to suggest from time to time such 
changes in the rules or the legislation as may 
seem appropriate.” 

The proposed rule creating the council imposes 
the duties commonly expressed in judicial council 
acts, and adds in a separate section that the coun- 
cil shall perform such other duties as there may 
be assigned to it. It would have eleven members, 
nine to be appointed by the court, with the legis- 
lative judiciary chairmen as members ex officio 





Rule-Making 


in Wisconsin 


Supreme Court, Aided by Statutory Committee, Achieves Difficult Task of Revis- 
ing and Unifying All Procedural Rules 


Wisconsin appears to be the best example of a state in which rule-making 


authority has been conferred by statute on the supreme court. The act of 
1929, set forth in full in this Journal (xiii-3-7) provides that “All statutes 
relating to pleading, practice and procedure shall have force and effect only as 
rules of court and shall remain in effect unless and until modified or suspended 
by rules promulgated pursuant thereto.” The exceedingly effective use of the 
power conferred is doubtless due to the fact that the statute also created an 
“advisory committee” to aid the court in its enlarged sphere. The plan was di- 
rectly based upon the English experience. The lack of such an advisory and 
coordinating committee, representative of the bar and the legislature, accounts 
for the limited success of rule-making authority in several states. We observe 
in Wisconsin a judicial council, restricted to procedure, which has participated 
in a movement of incalculable value to the state. The JourNnat is indebted for 
this article to Mr. W. Wade Boardman, of the Madison bar, and a law lecturer 
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in trial practice, University of Wisconsin.—Eprror. 


Rules relating to pleading, practice, and proce- 
dure in the courts of Wisconsin have been given 
a rejuvenation by the supreme court. In 1929 
the legislature enacted the rule-making statute. 
This statute (chapter 404, laws of 1929), section 
251.18 of the statutes) received recognition and 
was set forth in full in the Journal, under the 
title “Wisconsin Takes a Long Step Forward.” 
(XIII Journal of the American Judicature So- 
ciety, 71, October, 1929.) It was held to meet 
constitutional objections by the Wisconsin su- 
preme court in 1931 (in Re Constitutionality of 
Statute, 204 Wis. 501, 236 N. W. 717). 

The substance of the act is a declaration that 
the state supreme court shall regulate by rules 
the pleading, practice and procedure in judicial 
proceedings in all courts of the state. An advis- 


ory committee to make observation and report to 
the court is created, to consist of the attorney- 
general, the revisor of statutes, the chairmen of 
the judiciary committees of both houses of the 
legislature, a member of each of the boards of 
circuit and county judges, and the president and 
three other members of the state bar association. 
The committee thus includes a representation of 
every interested party or group. This feature of 
the act is largely responsible for its successful 
operation. 

Legislative approval of the recommendations 
of the bar has been a difficult problem in Wis- 
consin, as is probably true generally. Proposed 
amendments of either substantive or procedural 
law have usually been regarded with suspicion 
and have met with little success. Court interfer- 
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ence is also a naturally sensitive matter with leg- 
islatures. These barriers to action and progress 
seem to have been eliminated in and through the 
advisory committee. The spirit on the part of 
every group represented on this committee has 
been one of the utmost confidence, cooperation 
and coordination. 

The court, in administering this rule-making 
power, has carefully guarded against any en- 
croachment on the substantive law. All doubts 
have been resolved in favor of treating the ques- 
tionable matter as substantive. The court re- 
jected several of the proposals of the first report 
of the committee for this reason. Another in- 
stance of this self-constraint was demonstrated in 
the last promulgation of rules. A rule was pro- 
posed by the committee relating to practice in 
mortgage foreclosure proceedings, a field of con- 
siderable legislative activity in this period of eco- 
nomic distress. The court refused to interfere 
where the legislature was so active and rejected 
the proposal. 

The legislature has similarly demonstrated its 
spirit of cooperation. In the past year a sub- 
committee of the advisory committee was formed 
for the purpose of a complete revision of the 
rules of county (probate) courts. The lines of 
demarcation between substantive and procedural 
probate law were found to be uncertain and the 
physical separation of the two very difficult. The 
subcommittee found it necessary to work out 
and submit to the legislature a revisor’s bill to 
revise and coordinate the substantive law of pro- 
bate. This bill and the report on procedural 
revision were first considered at length by the 
board of county judges. The bill was enacted by 
the legislature and the report was adopted by the 


court. Together they make a complete whole and 
a memorial of concerted and coordinated action. 

The circuit court rules and the statutes on pro- 
cedure have likewise received attention. Rules 
of circuit courts propounded by the supreme 
court had not been revised for over forty years. 
They were secondary to the statutory rules, were 
not physically a part of the statute book, and 
were in many instances obsolete. The results 
were conflicts and. confusion. Complete rear- 
rangement, revision, reconciliation, and consolida- 
tion has now been effected. All old rules have 
been repealed, andthe physical space now occu- 
pied by all rules is but three-fourths of that for- 
merly occupied by the statutory rules alone. This 
task and the result would have been impossible 
but for the act of 1929. 

The work of the committee and the court is 
not entirely revision and consolidation. Con- 
structive additions to the rules have already been 
made, notably the adoption of the summary judg- 
ment procedure from the New York code. Sev- 
eral changes have been made to the end of expe- 
diting and simplifying court practice. Some of 
these measures had been recommended time and 
again to the legislature by the State Bar Associ- 
ation without result. A proposal now needs but 
the approval of the advisory committee and the 
court to become law. The committee appears to 
be very observing of the good things in other 
states, so that Wisconsin rules should keep pace 
with the best. 

Having now had a three year period to test 
the operation of the rule-making power, Wiscon- 
sin is congratulating itself upon its “long step 
forward.” 





Judicial Councils for NewYork and West Virginia 


Two new judicial councils have been created— 
in New York and West Virginia—and a third is 
on the way in Missouri. At present half the states 
have judicial councils and in eight more states 
the bar associations have taken steps to fill the 
need. 

Doubtless the most significant thing to report 
now is the ease with which a judicial council may 
be set up without statutory authority. The cen- 
tury old blindness with respect to the powers and 
duties of the judicial department is nowhere bet- 
ter illustrated than by the fact that the profession 
turned instinctively to old friend legislature as 
the only source of power needed for reconstruc- 
tion in the field of procedure. Idaho, after fail- 
ing in legislature, broke the jam because it had a 
genuinely integrated bar. But, on the conserva- 
tive side, it first secured amendment to the bar 
act which gave it permission to make recommen- 
dations to the legislature, the governor and the 
judges. It then created a judicial council as its 


agency for study and recommendations. It could 
have done this without the amendment, as did 
the state bars of Utah and South Dakota later. 

In Oklahoma the recently created council owes 
its existence to two parents. The State Bar acted 
first, but there was an understanding with the 
bench, and the council is assumed by the supreme 
court to be its agent as well as that of the bar. 
And because of the determination of that court 
to march against old evils the existing structure 
unites bench and bar in a concerted action. 

It is no digression to mention the fact that for 
three years the federal judicial council, known of- 
ficially as the Conference of Senior Circuit 
Judges, has invited the congress to request its aid 
with respect to matters assumed to be in the 
“orbit” of the legislative department. It is a 
punctilious way to approach, but a painfully slow 
one; and possibly an erroneous one, in the light 
of present interpretation of the judicial powers 
implied in a constitution. The greatest work of 





AMERICAN JUDICATURE SOCIETY 19 


judicial councils in the future is likely to lie in 
the field of recommendations to the courts for 
drafts on their residuary rule-making authority. 


The New York council is to be composed of a 
practitioner from each judicial department and 
two citizens, to be appointed by the governor. 
The ex officio members are the chief judge of 
the court of appeals, the presiding justices of 
each appellate division and the chairmen of the 
house and senate judiciary committees. The ju- 
dicial members may designate judges to act in 
their stead, a very desirable flexibility, and one 
calculated to bring to the work those most inter- 
ested. 

The powers and duties are similar to those con- 
ferred in many states and stress is laid upon sta- 
tistical reporting. A striking proof of the serious 
view taken of this matter by the legislature is 
afforded by the appropriation of $50,000 for the 
year beginning July 1, 1934. 

There has been much disappointment in New 
York because the commission on judicial reform 
did not recommend a council with large adminis- 
trative powers. But, as told in the April number 
of this Journal, the council draft bill must be re- 
lated to the very plausible recommendations 
made for the selection in each appellate district 
of one of the justices to act in an executive cap- 
acity, These appellate branches have considera~ 
able administrative control over the supreme 
court. The plan proposed, with the coordination 
of the executive judges throughout the state as 
provided, would afford a large degree of integra- 
tion of the principal trial court, and to that ex- 


tent would perform, in a private but effective 
manner, much of the work presumed to be done 
by a judicial council given administrative power. 
(See pages 165 and 173, par. 8, of April, 1934, 
JOURNAL.) 

West Virginia Law 


A good feature of the West Virginia act is that 
terms of six years are provided. The council will 
be composed as follows: one supreme court 
judge, three circuit court judges, four practition- 
ers and one member of the law faculty of the 
state university. The governor shall not appoint 
until he has considered recommendations to be 
made by the executive committee of the State 
Bar Association. 

The duties are those commonly prescribed, in- 
cluding public hearings with power to administer 
oaths and require the attendance of witnesses and 
the production of books and documents. The act 
goes far in reaching out for the services of uni- 
versity law school men. It provides that the fac- 
ulty of law “shall constitute a bureau of research 
on legal problems and the legal aspect of indus- 
trial problems, in so far as funds may be con- 
veniently made available by West Virginia Uni- 
versity for work in the summer time, and for di- 
minishing the teaching load of those members 
engaged on such work during the school year.” 

But the legislature could not find it possible to 
make an appropriation. The proponents of the 
measure did well to go as far as possible. Much 
survey work can be undertaken and accomplished 
at small expense. The council should be confi- 
dent of financial support in the future. 





The judicial council is the only organization ever created by 
law for the purpose of giving the general public a powerful, respon- 
sible and competent representative in securing the establishment 
and maintenance of a fair and effective administration of justice — 


Edson R. Sunderland. 





National Recovery and the Supremacy of Law 


By THE HonoraBLeE THomaAs D. THACHER* 


In choosing to speak this evening upon “Na- 
tional Recovery and the Supremacy of Law.” I 
wish to say at the outset that I do not propose to 
discuss either the constitutionality of the national 
recovery act or the wisdom of its enactment. I 
hope that for the purpose of what I have to say 
we may assume that the act is constitutional and 
that its objectives are desirable in the public in- 
terest, reserving without prejudice the opinions 
we may personally entertain upon these questions. 


*Of the New York City Bar; some time Solicitor General 
of the U. S. An address delivered at the meeting of the 
Judicature Society held May 9, 1934. 


In these days of experimental regimentation, 
questions of administration are of such control- 
ling significance and importance that I prefer to 
consider with you certain administrative prob- 
lems in the solution of which the supremacy of 
law is seriously involved. These problems fall 
within the field of administrative law. They grow 
out of the regulation of business under the na- 
tional industrial recovery act. 

The act, approved by the President on June 
16, 1933, in simple terms provided that upon 
an application by one or more trade or industrial 
associations the President might approve a code 
or codes of fair competition for the trade or in- 
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dustry, or subdivision thereof, represented by the 
applicant or applicants. Violations of these codes 
are punishable as criminal offenses, and their pro- 
visions are exempted from the operation of the 
anti-trust laws. 


Upon this simple framework of law the ad- 
ministrative structure of code regulation has been 
erected. Hundreds of codes have been approved 
and given the force of law, and for their ad- 
ministration code authorities have been set up, 
selected by the members of the industry to which 
the code is applicable. These are not codes in 
the ordinary sense of that word. In many re- 
spects they are charters of authority granted to 
the code authorities to exercise all the powers of 
government, administrative, legislative and judi- 
cial. 

Under the codes, trade and industry make laws 
for their own government, and these codes are 
constitutions, comparable to Colonial charters 
granted by the King to trading companies under 
which the beginnings of government were estab- 
lished on this continent. Indeed, the authority of 
the administrator under the codes as written and 
approved is analogous to the right of the 
King in Council to annul the enactments of 
Colonial legislatures. Will these codes be the be- 
ginnings of a new industrial state, in which 
industry and commerce will regiment themselves 
subject to the disapproval of the Lords of Trade 
and Plantations or of the King in Council? But 
let us leave such speculations for another time. 

I do not mean to say that the codes do not 
carry their own regulations and prohibitions, 
which are approved by the president. They do, 
and in this sense they are true codes. But they 
also set up authorities, and in various instances 
grant to them the power, subject to the adminis- 
trator’s approval, to modify and amend the 
code as originally written; to promulgate addi- 
tional rules of fair competition, including limi- 
tations upon production, the fixing of prices, the 
allocation of sales, and the prohibition of preva- 
lent practices. In general, the code authorities are 
charged with responsibility for the administration 
and enforcement of the codes, and may receive, 
investigate and adjust complaints of code viola- 
tions. In some cases they may require the pay- 
ment of “liquidated damages” by members of the 
industry found to have violated the provisions of 
the code, and not infrequently they are specifi- 
cally authorized to interpret and construe the 
provisions of the code for the members of the 
industry. Thus, they make the laws, construe 
them, and see to their enforcement. 

These are extraordinary powers, unequalled in 
this country or in England, at least since the time 
of Henry the Eighth. Many decisions will be ren- 
dered by the code authorities vitally affecting 
fundamental rights of liberty and of property, 
and the violation of business regulations promul- 


gated by business men will be made the basis 
of prosecution for crime. 

If it be assumed that the emergency justifies 
the delegation of such extraordinary powers to 
the representatives of private business, no one 
will deny the individual who is injured by their 
action the protection of the laws. Chief Justice 
Marshall, in Marbury v. Madison, said: 

“The very essence of civil liberty consists in the 
right of every individual to claim the protection of 
the laws whenever he receives an injury. One of 
the first duties of government is to afford that pro- 
tection.” : 

The supreme court has repeatedly defined the 
function of the courts in reviewing the action of 
administrative officers, and the rules are firmly 
established: 

“Whether the commission applies the legislative 
standards validly set up; whether it acts within the 
authority conferred or goes beyond it; whether its 
proceedings satisfy the pertinent demands of due 
process; whether, in short, there is compliance 
with the legal requirements which fix the province 
of the commission and govern its actions, are ap- 
propriate questions for judicial decision.” 

In the ordinary case administrative findings of 
fact, supported by the evidence, will be accepted 
as conclusive ; but findings without substantial evi- 
dence to support them do violence to the law, 
and will be rejected as arbitrary and capricious. 
But in cases brought to enforce constitutional 
rights the judicial power extends further to an 
independent determination of all questions, both 
of fact and of law, necessary to the determina- 
tion of the constitutional question; and since the 
decision in Crowell v. Benson, there is ground 
to believe that where fundamental or jurisdic- 
tional questions are involved, and turn upon 
questions of fact, these questions fall within the 
scope of judicial review and may be examined 
de novo in the courts. 

The national recovery act, itself, sets up no 
system of administrative review and provides no 
statutory method for the judicial review of ad- 
ministrative decisions. The ordinary legal and 
equitable remedies must therefore be pursued,—a 
most cumbersome, uncertain and unsatisfactory 
process for the speedy determination of the vi- 
tal questions which are bound to arise affecting 
the liberty and property rights of the individual. 


New Tribunals Needed 


To leave these questions to thé haphazard de- 
termination of various courts, if and when ex- 
traordinary remedies may be granted enjoining 
or directing official action, or when the govern- 
ment decides to prosecute those who violate the 
code, will vastly confuse and encumber the ad- 
ministration of the law and will be a virtual 
repudiation of the government’s obligation to 
afford the individual the prompt and effective 
protection of the law. Competent and independ- 
ent administrative tribunals for the prompt de- 
termination, upon a full record made at a fair 
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trial of questions arising under the national in- 
dustrial recovery act, with provisions for speedy 
review of their decisions upon the administrative 
record in the courts, should be constituted and 
set up at once. 


Until quite recently the codes were in a forma- 
tive stage, but it is now stated upon high author- 
ity that we are entering upon a period of vigor- 
ous and continued enforcement of compliance 
with the codes. Back of the code authority, it 
is said, enforcing its rules, will be the power of 
the United States Government. But remember- 
ing Marshall’s words, in this very process of en- 
forcement, it is one of the first duties of govern- 
ment to afford the protection of the laws to the 
individual, whenever he receives an injury. One 
should not doubt that the President will enforce 
this duty upon his subordinates. Spelling Revo- 
lution without an R may depend upon its per- 
formance. 


May I, in this connection, quote the words of 
a student and a teacher in the field of Adminis- 
trative Law, who has given much thought to 
these problems—Professor Felix Frankfurter: 

“Nothing less is our task than fashioning instru- 
ments and processes at once adequate for social 
needs and protective of individual freedom.” 

This is no time to descend to details, but I 
do wish to mention one principle which should 
be controlling in setting up these administrative 
tribunals. The conviction which was borne in up- 
on my mind more strongly than any other by five 
years’ experience as a federal judge, reviewing 
the action of administrative officers and agencies, 
was that whenever the duties of law enforcement 
and of judicial administration are imposed upon 
a single individual, unbiased judgment upon the 
facts of the case becomes impossible because the 
honest administrator cannot fail to be influenced 
in his decisions affecting individual rights by his 
concern for the opposing interest of the public. 

This principle was recognized and emphasized 
in the report of Lord Sankey’s committee on 
ministers’ powers, presented to the British par- 
liament in April 1932. The committee was ap- 
pointed by the lord chancellor of the labor gov- 
ernment of Great Britain, and was representa- 
tive of the most liberal thought in England. It is 
worthy of note that Harold J. Laski, whose writ- 
ings are known in this country, and Miss Ellen 
Wilkinson, a member of parliament whose views 
cannot be described as reactionary, were members 
of the commission and concurred in the follow- 
ing statements from the report: 

“There are certain canons of judicial conduct to 
which all tribunals and persons who have to give 
judicial or quasi-judicial decisions ought to con- 
form. The principles on which they rest are, we 
think, implicit in the rule of law. Their observance 
is demanded by our national sense of justice; and it 
is, we think, the desire to secure safeguards for 
their observance, more than any other factor, which 


has inspired the criticisms against the executive and 
against parliament for entrusting judicial or quasi- 
judicial functions to the executive.” 

The report then states the first principle of 
natural justice—that a man may not be a judge 
in his own cause. And in considering the applica- 
tion of this principle, further states: 

“Indeed, we think it is clear that bias from 
strong and sincere conviction as to public policy 
may operate as a more serious disqualification than 
pecuniary interest. * * * We think that in any case 
in which the minister’s department would naturally 
approach the issue to be determined with a desire 
that the decision should go one way rather than 
another, the minister should be regarded as having 
an interest in the cause. Parliament would do well 
in such a case to provide that the minister himself 
should not be the judge, but that the case should be 
decided by an independent tribunal.” 

While this principle has no constitutional sanc- 
tion under the laws of Great Britain, and while it 
has not been declared by our supreme court as 
one of the “pertinent demands of due process,” 
it may very well be that cases arising under the 
administration of the national industrial recovery 
act will present an occasion for its declaration 
and application. But why prophesy judicial action 
in hypothetical cases? The principle is clear, and 
should be followed in setting up administrative 
tribunals under the NRA. These tribunals 
should be free and quite independent of the re- 
covery administration. The board of tax appeals, 
the interstate commerce commission, and the 
court of customs and patent appeals, are good 
examples to follow. 


Except upon fundamental jurisdictional or 
constitutional questions, the decision of adminis- 
trative tribunals thus established by the Presi- 
dent in the exercise of his administrative powers 
under the act should be final upon all questions 
of fact. No one will deny the justice of an appeal 
to the courts upon questions of law. Serious 
questions will arise as to the best method of 
judicial review. It would be most desirable to 
set up a system under which conflicts between the 
different circuits might be avoided, and dis- 
cretionary review had before the supreme court 
only in cases of importance. This is the practice 
in the court of customs and patent appeals. The 
objective, of course, should be a speedy and fair 
determination of the issues, and a review with- 
out delay in the courts. 


But in speaking to you tonight I am not pre- 
senting a plan. My only purpose has been to call 
the attention of your learned Society to this im- 
portant problem. No doubt you are fully aware 
of it, but in any event my hope is that you 
will bring to the aid of our government the 
benefit of your considered judgment and con- 
clusions, and the weight of your influence in sup- 
port of the supremacy of law. The task before us 
is a challenge to the wisdom and the patriotism of 
our profession. 
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Bar Integration Acts in the Making 


Samples of Bills Which Draftsmen of Bar Association Committees Have 
Submitted—Great Activity Displayed in Wisconsin and Minnesota 


INTEGRATE —To form into one whole; to make entire, to 
complete, to renew; to restore; to perfect.—Noah Webster. 


Three years ago the Conference of Bar Asso- 
ciation Delegates published, as an aid to drafting 
committees, a compilation of the bar acts in 
seven states, with also the model acts of the 
Judicature Society and the Conference, and bills 
drafted in Utah and Virginia. That the edition 
was exhausted some months ago indicates its 
value and the need for a revised and enlarged 
edition. The work is now completed, after un- 
avoidable delays and copies are available to all 
interested lawyers at the American Bar Associa- 
tion headquarters and at the office of the Judica- 
ture Society. The new edition gives the complete 
text (with amendments) of the acts in most 
states, with citations, annotations and tables of 
cases. It was considered best to limit the work 
to acts in force. 

Nothing has ever so much stimulated the de- 
velopment of professional feeling and aspiration 
as the bar integration movement. We are now 
in midstream of a movement which is rapidly 
creating, for the first time, a real bar in the 
various states. In an increasing number of states 
the best available talent is engaged in resolving 
the numerous problems involved in drafting suit- 
able acts, those least subject to legislative attacks 
and best adapted to local conditions. That being 
the case, and since the new edition of State Bar 
Acts Annotated contains no draft bills, it should 
be helpful to present certain bills even though 
they are still subject to change before the legis- 
latures begin work next year. 

The movement began with the Judicature So- 
ciety model act which, with minor changes, has 
become law in California, Nevada, Oklahoma 
and Arizona. The Conference of Delegates model 
act, which contained the same substantive matter, 
but somewhat condensed, was chosen as a model 
in Alabama, Idaho and New Mexico. In Utah 
there was an eclectic choice, with considerable 
new material, amounting to a revision of the 
law concerning attorneys. 

Perhaps it was unfortunate that in California 
the Judicature Society act was selected. It was 
made rather voluminous for the express purpose 
of giving a picture of a state bar in action. In 
this field as in other legislative fields, every un- 
necessary phrase may prove productive of liti- 
gation. It may be, however, that in the initial 
stage, any act, however general in conferring 
powers, would have required prolonged analysis 
by a bench to whom it was neither fish, fowl or 
mammal—but rather, a weird legal combination 
smacking strongly of alien origins. The seventy- 
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seven decisions in California, and the numerous 
amendments, have served at least to educate 
bench and bar, and much credit is due to the 
leaders in that state for their valiant campaign. 

Logically the powers which a bar must possess 
are the powers to control admission and impose 
discipline. The model acts were built on this 
plan. But after a few years it appeared plausible 
to hold that the real essence of integration lies 
in the inclusion in the organization of every 
practitioner, in the equal contributions to expense 
of operation, and in a form of organization which 
insures to every member equal rights in man- 
agement. Given these essentials the matters of 
admission and disbarment fall into their proper 
places—incidents, rather than prime factors. A 
bar inclusive and democratic will have no excuse 
for not exercising due influence in admission and 
discipline, the normal concerns of every bar. 

The way to draft a concise bar act obviously 
is to leave all but the major functions to rules 
to be made subsequently. And it is normal to 
require judicial approval of rules since their in- 
fraction eventually makes judicial intervention a 
contingency. It was in the South Dakota legisla- 
ture, after a bill patterned on the California act 
had been defeated, that friends of the idea saved 
the occasion by producing a concise draft bill 
with large rule-making powers and a correspond- 
ingly large reference to the supreme court’s pow- 
ers. In Washington the drafting committee at 
first went even farther, producing a bill which 
simply declared that the supreme court should 
have power to do the enumerated general acts 
involved in developing an inclusive state bar 
organization. This has been called a “third route 
to bar integration.” This bill appeared in this 
Journal (for December, 1933, pp. 105, 124). 
However, it was abandoned in favor of a brief 
act similar to that adopted in South Dakota. 
But this year the Kentucky Bar Association de- 
parted from its elaborate bill thrice defeated in 
legislature and secured enactment of a bill em- 
bodying the principle in the third route. A 
member of the bar committee said that it was 
believed that opponents to integration would find 
it much more difficult to criticize anticipated 
action by the supreme court, and this apparently 
proved to be true. 

We first present two drafts which follow the 
same principle. They were written by members 
of the Minnesota State Bar Association and pre- 
sented at a meeting held this year in Duluth. 
While they were rejected by the committee they 
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are nevertheless deserving publication, for their 
own merits and to permit of comparison with the 
Kentucky act and the rejected Washington draft 
bill. 


Proposed Bill a Model of Brevity 


The supreme court shall have the power to cre- 
ate, organize, and govern a Bar Association of at- 
torney’s-at-law of the state of Minnesota, which 
association shall act as an administrative agency 
of the supreme court, for the following purposes: 

(a) To enforce the law concerning the qualifi- 
cations for admission to practice as attorneys-at- 
law. 

(b) To enforce the law concerning the practice 
of law by attorneys. 

(c) To enforce the rules of ethics governing 
the conduct of attorneys-at-law and the practice 
of law. 

(d) To enforce the procedure and practive with 
respect to the admission, disciplining and disbar- 
ring of attorneys-at-law. 

(e) To enforce such other rules and regulations 
as may be made by the supreme court covering 
such matters. 

Such association shall be a part of the judicial 
department of the state government and the su- 
preme court may create such subdivisions thereof 
as in its discretion it shall from time to time de- 
termine. 

The supreme court shall require that all persons 
practicing law shall be members of said associa- 
tion in good standing, and fix the form of its or- 
ganization, and a schedule of fees to be paid for 
the purposes of carrying out the functions of said 
association. 

The supreme court may prescribe rules and reg- 
ulations from time to time governing said associa- 
tion, including the collection and disbursement of 
such fees. 

Nothing in this act shall be taken as an inten- 
t‘on to minimize the powers the supreme court 
now has in such matters. 


A Second Brief Bill 


Sec. 1. The supreme court shall have power by 
rule to establish and organize a Bar Association, 
hereinafter called Association, to be composed of 
all persons now or hereafter admitted to practice 
law in the courts of this State. Such Association 
shall be an agency of the Judicial department of 
the state and shall be maintained to advance the 
administration of justice, for the betterment of 
laws and for promoting the solidarity and the pro- 
fessional efficiency of the bar. 

The Association shall have the powers, duties, 
and functions commonly possessed and exercised 
by bar associations. It shall be competent for the 
Legislature or supreme court or for the governor 
to request the Association to investigate and re- 
port conclusions and recommendations respecting 
practice and procedure in the courts, the admin- 
istration of justice, practice of law, legislation, and 
any question of a juridical nature. 

Sec. 2. The establishment and organization of 
the Association shall be attested by order of the 
supreme court duly filed with the clerk thereof. 
From and after the date of the filing of such order 
it shall be unlawful for any person not a member 
in good standing of the Association, to practice 
or to offer to practice, or to hold himself out as 
competent to practice the profession of law. A 


violation of this provision shall be punishable as a 
misdemeanor in the manner by law provided. 

_Sec. 3. The affairs and business of such Asso- 
ciation shall be managed and controlled by a board 
of governors elected from each of the several ju- 
dicial districts of the state by the members of the 
Association in good standing therein residing. 
There shall be elected from each judicial district 
one member of the board of governors for each 
300 or major fraction thereof, of the members of 
the Association in good standing who are resi- 
dents therein; provided that at least one and no 
more than four members of the board of gov- 
ernors shall be elected from each judicial district. 

Members of the board of governors shall hold 
office for a term of three years, except that mem- 
bers of the first board of governors shall by law 
divide themselves into three classes, which shall 
be as nearly as possible equal in number. The 
members of one class shall serve for a term of 
one year, of the second class for a term of two 
years, and of the third class for a term of three 
years. 

The board of governors shall have power to 
adopt all rules and regulations for the management 
of the association and the conduct of its affairs. 
But the times, places, and manner of electing mem- 
bers of the board of governors in and from each 
judicial district shall be in pursuance of rules and 
regulations from time to time made by the supreme 
court. 

Sec. 4. The officers of the Association shall be 
a president, vice-president, secretary and treasurer, 
who shall be elected annually by the board of gov- 
ernors from among the members in good standing 
of the Association. No officer of the Association, 
except the secretary and treasurer, shall be eligible 
to hold the same office for more than two successive 
terms. 

Sec. 5. The supreme court shall have power to 
prescribe a schedule of membership fees to be paid 
annually by each member to the treasurer of the 
Association, and to provide by rule for the time 
and manner of payment thereof. The amount of 
such annual fee may be graduated but shall not 
exceed the sum of $10.00. No person who is de- 
linquent in the payment of such membership fee 
shall be deemed a member of the Association in 
good standing. The court shall have power in its 
discretion to remit, defer or excuse payment of 
any membership fee, and may prescribe rules and 
regulations for the exercise of this power. 

Sec. 6. The supreme court shall have power by 
rule to define what shall constitute the practice of 
law. 

sec. 7. 
pealed. 

Except as provided in this Section, nothing in 
this Act shall be deemed or construed to amend 
or repeal any existing statute. 


The Minnesota Tentative Draft 


After more than six months of study and 
discussion the Minnesota committee agreed upon 
a draft to be submitted at the next Bar Asso- 
ciation meeting. It illustrates very well the fact 
that there are in many states situations calling 
for particular treatment. In Minnesota the State 
Association has worked assiduously for several 
years to build up strong district associations, and 
a controlling policy of the measure is to conserve 


Chapter 114 Laws of 1931, is hereby re- 
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the gains made and invigorate the bar of the 
districts. Another controlling policy is to make 
as little alteration as may be to the status quo 
beyond unification. The bill is unique in making 
no reference whatsoever to admission and disci- 
pline. For the purposes of inclusive organization 
the law and practice on these subjects is con- 
sidered sufficient. The draft follows: 
AN ACT to create an association to be 
known as the Minnesota State Bar Asso- 
ciation, to provide for its organization, gov- 
ernment, membership and powers, and to 
prohibit the practice of law by certain classes 
of persons. 

Be it enacted by the Legislature of the State of 
Minnesota: 

Sec. I. CreEATION OF THE ASSocIATION—There 
is hereby established an Association to be known 
as Minnesota State Bar Association, hereinafter 
called Association. Such Association shall be main- 
tained to advance the administration of justice, for 
the betterment of laws, for promoting the solidarity 
of the Bar, and to enhance its services in the pub- 
lic interest. 

Sec. II. First Mempers—The first members 
of the Association shall be all persons now licensed 
to practice law in this state. 

Sec. III]. New Mempers—After the organiza- 
tion of the Association, as herein provided, all per- 
sons who are licensed to practice law in this state 
shall become by that fact members of the Asso- 
ciation. 

Sec. IV. Onty Memspers 1N Goon STANDING 
To Practice LAw—It shall be unlawful for any 
person not a member in good standing of the Asso- 
ciation to practice, or to offer to practice, or to 
hold himself out as competent or authorized to 
practice, the profession of law. A violation of this 
provision shall constitute a contempt of court and 
shall also be punishable as a misdemeanor in the 
manner by law provided. 

Sec. V. Orricers NAMEep—The officers of the 
Association shall be a president, a. vice-president, 
a secretary, a treasurer, and the members of the 
board of governors. No president or vice-president 
shall be eligible to hold either of said offices for 
more than two successive terms. 

Sec. VI. Serecrion or Orricers—Except as 
provided in section XI, the president, vice-presi- 
dent, secretary and treasurer shall be elected by 
the board of governors at the first and each of 
the subsequent annual meetings of the Association, 
and assume the duties of their respective offices 
at the conclusion of the annual meeting at which 
they are elected. 

Sec. VII. Tue Boarp or Governors—There is 
hereby established a board of governors of the 
Association consisting of as many members as 
there are judicial districts, except the fourth judi- 
cial district which shall have four; the second 
judicial district which shall have three; and the 
eleventh judicial district which shall have two 
members. The president, vice-president, secretary 
and treasurer shall be ex-officio members of the 
board of governors. 

Sec. VIII. Etecrion—The board of governors 
shall be elected by vote as follows: The member 
or members of the board to be chosen from each 
judicial district shall be elected by the members 
in good standing of the Association residing in 
such District. Wherever there ig and continues to 


be a district bar association coterminous with the 
judicial district in which it exists, and whose form 
of organization and by-laws are not inconsistent 
with this act, and are not inconsistent with the 
rules from time to time adopted by the board of 
governors of the Association, the voting for mem- 
bers of the board of governors from such judicial 
district shall be in open meeting of such district 
association. Any member in good standing of the 
Association who is not a member of such district 
association in which he resides, may cast his vote 
by ballot for the member or members of the board 
to be selected from such district, and appropriate 
rules and regulations for this purpose shall from 
time to time be made by the board of governors 
of the Association. The candidate for governor 
from each judicial district entitled to elect one 
member to the board, and the four candidates from 
the fourth judicial district, and the three from the 
second judicial district, and the two from the 
eleventh judicial district receiving the greatest 
number of votes from his or their respective judi- 
cial district shall, thereby, be the governor or gov- 
ernors from such judicial district. Except as pro- 
vided in section IX members of the board of gov- 
ernors shall be elected annually by the members 
in good standing of the Association in the manner 
hereinbefore provided. The time of holding such 
elections and the giving of notice thereof shall be 
in pursuance of rules and regulations from time 
to time adopted by the board of governors. 

Sec. IX. First Etection or Boarp—For the 
purpose of the first election of governors, the 
clerk of the supreme court, with two assistants to 
be selected by himself, shall constitute an election 
and canvassing board; they shall within thirty days 
after the passage of this Act 

(a) Set a time for closing the voting not less 
than sixty days from the time of notice to the 
members of the Association ; 

(b) Notify all such members by mail of the 
time for voting and the time for closing nomina- 
tions, which latter time shall be thirty days from 
the time of mailing notice; 

(c) Receive nominations and prepare a ballot 
containing the names of all persons nominated ac- 
cording to the provisions for nomination herein- 
after set forth; 

(d) Mail such ballot to every member of the 
Association at least fifteen days before the time 
for closing the voting; 

(e) Receive and canvass the votes and certify 
the names of the judicial district candidate, or 
candidates, as the case may be, for each judicial 
district receiving the largest number of votes. 

Sec. X. Nominations — Nominations to the 
board of governors from each judicial district shall 
be by members in good standing of the Associa- 
tion, by written petition of any three (3) or more 
such members residing within such district. Any 
number of candidates may be nominated on a sin- 
gle petition. For the purpose of the first election, 
the petitions shall be sent through the mails to 
the above provided election and canvassing board. 
Thereafter, such petitions shall be mailed to or 
deposited with the secretary of the Association 
within a period to be fixed by the rules made by 
the board of governors; and such secretary shall 
notify the secretaries of the respective district as- 
sociations from whose judicial districts nominat- 
ing petitions have been received of the persons 
nominated by such petitions. Such notification 
shall be given at least ten (10) days before the 
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meeting at which a member or members of the 
board of governors from the judicial district con- 
cerned is held. 

Sec. XI. OrGANIZATION oF THE Boarp—On 
the fourth Tuesday following the certification of 
their names, the first board of governors shall 
meet at the office of the clerk of the supreme 
court and organize by the election of the follow- 
ing officers of the Association and its board of 
governors, namely—a president, a vice-president, 
a secretary and a treasurer. 

The first board of governors shall hold office 
until the conclusion of the first annual meeting of 
the Association, (which meeting shall be held 
within one year after their election) or until their 
successors are elected and qualify. 

Members of the board of governors, except the 
members of the first board, shall hold office from 
the conclusion of the annual meeting following 
their election until the conclusion of the annual 
meeting of the following year, or until the election 
and qualification of their successors. 

In the event of a vacancy in the board of gov- 
ernors, the vacancy shall be filled by the election 
of a successor by the members in good standing 
of the Association residing in the judicial district 
in respect of which the vacancy exists. The pro- 
visions of section X and of section VIII shall, so 
far as applicable, apply to the nomination and elec- 
tion of candidates to fill vacancies occurring in 
the membership of the board of governors. 

In the event of a vacancy in the office of presi- 
dent, vice-president, secretary or treasurer, the 
board of governors shall fill such vacancy by the 
appointment of a successor from among the mem- 
bers in good standing of the Association, to hold 
office for the unexpired term. 

Sec. XII. Powers anp Duties or Boarp—The 
Association shall be governed by the board of gov- 
ernors, which shall have the powers and duties 
herein conferred. 

Sec. XIII. Boarp CHARGED witH Executive 
Functions—The board shall be charged with the 
executive functions of the Association and the en- 
forcement of the provisions of this Act. 

Sec. XIV. Power to Create CoMMITTEES, ETC. 
—The board shall have power to create such com- 
mittees, and to appoint such agents and employees 
as may in their judgment be necessary for the 
management and conduct of the business of the 
Association. It shall be the duty of the board of 
governors, and it shall have the power to foster 
and encourage the establishment and maintenance 
of a bar association in each judicial district, such 
district associations to be affiliated with the State 
Bar Association. 

Sec. XV. Power to Make Rutes—The board 
shall have power to formulate and declare all 
rules and regulations not in conflict with the laws 
of this state or the provisions of this act, for the 
management and conduct of the affairs and busi- 
ness of the Association, and to carry out the pur- 
poses of this act. It shall by rule fix the time and 
place of the annual meeting of the Association, 
the manner of calling special meetings thereof, 
and determine what number shall constitute a 
quorum of the Association and of the board of 
governors for the purpose of transacting business. 
At all meetings of the board of governors and of 
the Association, the vote of a majority of those 
present and voting shall control. At all such 


meetings the presiding officer shall vote only in 
case of the vote being equally divided. 

Sec. XVI. Power to MaKe ApproprRiATIONS— 
The board shall have power to make appropria- 
tions from the funds of the Association, provided 
no elective officer of the association other than the 
secretary, shall receive any salary or other com- 
pensation for his services except that, upon the 
appropriate action of the board, any officer shall 
receive his actual and necessary expenses for at- 
tending meetings of the board of governors, or in- 
curred in the discharge of his duties as such 
officer. 

Sec. XVII. Membersuip Fres—The board of 
governors shall have power to prescribe a schedule 
of membership fees to be paid annually by each 
member to the treasurer of the Association for 
its use, and to provide by rule for the time and 
manner of payment thereof. The amount of such 
annual fee may be graduated but shall not exceed 
the sum of ten dollars ($10.00). No person who 
is delinquent in the payment of his membership 
fees for more than three months shall be deemed a 
member in good standing of the Association. The 
board of governors shall have power, in its discre- 
tion, to remit, defer or excuse payment of any 
membership fee, and may prescribe rules and reg- 
ulations for the exercise of this power. The board 
may pay over to any district bar association for its 
use, under rules and regulations from time to time 
to be prescribed by the board, not more than one- 
half of the membership fees received from members 
residing within the territory of such district bar 
association. 

Sec. XIX. Errect or DerFaAuLT IN PAYMENT— 
Any member in default in the payment of member- 
ship fees for the period of more than three months 
and who is still in other respects qualified to be a 
member of the Association, shall be suspended from 
membership in the Association, but shall be rein- 
stated upon the payment of all of his delinquent 
dues, together with all dues which would have 
accrued during the period of his suspension, if he 
had continued to be a member in good standing. 

Sec. XX. Nothing in this act shall be deemed 
or construed to be in derogation of the powers of 
the judicial department of the state. 

Wisconsin Tentative Bar Bill 

In no state has more preparation been made 
for an integration law since the California Bar 
Association conducted its great campaign in ad- 
vance of the 1925 legislative session than in 
Wisconsin. It was first determined by the board 
that decisions of the supreme court precluded the 
idea of integration solely through court rules. 
(206 Wis. 374; 211 Wis. 337). There are two 
innovations in the bill which the committee will 
present to the summer meeting of the State Bar 
Association. One lies in the large number of 
governors provided, too many for a wieldy body, 
but this difficulty is met by providing for an 
executive committee of ten members which will 
possess powers subordinate to rule-making. The 
other is the provision which permits the members 
attending the annual convention to modify or 
rescind any rule made by the board of governors. 

A BILL to create section 256.31 of the statutes 
providing for the organization, government and 
functions of the Wisconsin State Bar Association. 

The people of the State of Wisconsin, repre- 
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sented in Senate and Assembly, do enact as fol-. 


lows: 


Sec. I. Section 256.31 is added to the statutes, 
to read as follows: 


256.31 (1) There is hereby created as an 
agency of the state an association to be known as 
the Wisconsin State Bar Association, hereinafter 
referred to as the State Bar, whose objects shall 
be to promote the standards of the legal profession 
and the judiciary and to aid in the improvement 
and enforcement of the laws. The State Bar may 
sue and be sued, and may make such contracts and 
acquire, encumber and dispose of such real and 
personal property as may be necessary or con- 
venient to the accomplishment of its objects. 


(2) The first members of the State Bar shall 
be all persons now entitled to practice law in this 
state. All persons hereafter admitted to practice 
law in this state shall by such admission become 
members of the State Bar. The judges of the 
courts of record, while serving in such capacity, 
shall be honorary members, exempted from the 
payment of dues and not entitled to vote upon any 
matter or to serve as governors or officers of the 
State Bar. Any person who, while suspended from 
membership for non-payment of dues as herein- 
after provided, shall practice law, shall be sub- 
ject to the penalties imposed by sections 256.03 
and 256.30 upon persons practicing without a 
license. 


(3) The board of governors, hereinafter re- 
ferred to as the board, of the State Bar shall con- 
sist of as many members elected from each judicial 
circuit as there are judges of the circuit court in 
such circuit. The members of the board shall hold 
office for three years and until their successors 
are elected, and shall be ineligible to serve for two 
successive terms; except that the members of the 
first board at their first meeting shall so classify 
themselves by lot that nine shall hold office for 
one year only and ten for two years only; and the 
members so classified shall, upon the expiration 
of their reduced terms, be eligible for immediate 
re-election for three-year terms. The board shall 
fill any vacancy by appointing a member residing 
in the circuit from which the vacancy occurred 
for the unexpired portion of the terms. Any mem- 
ber of the State Bar residing in a particular cir- 
cuit may be nominated for membership on the 
board by the written petition of other members re- 
siding in such circuit, and the voting upon such 
nominations shall be upon printed ballots mailed 
to all members residing in such circuit, each of 
whom shall be entitled to vote. There shall be an 
executive committee of the board, consisting of one 
member of the board from each congressional dis- 
trict of the state, who shall be appointed to the 
committee, and be removable therefrom, by the 
board. The executive committee, in the intervals 
between meetings of the board, shall have all the 
powers of the board excepting only the power to 
adopt rules. A majority of the board or of the 
executive committee shall constitute a quorum. 


(4) The board shall in general be charged 
with the executive functions of the State Bar and 
the enforcement of the provisions of this section, 
and, in furtherance but not in limitation of these 


powers, shall 

(a) Adopt rules regarding the time of holding 
elections to the board, the number of petitions nec- 
essary to nominate candidates for election, the dis- 


tribution and counting of ballots and other matters 
incidental to elections, with authority, in the board’s 
discretion, to provide for cumulative voting; 

(b) From time to time fix the annual dues pay- 
able by every member of the State Bar, except 
honorary members, at not less than two nor more 
than ten dollars, which may, in the discretion of 
the board, be graduated according to the number 
of years in practice; 

(c) Provide by rule for the time of payment of 
dues, for suspension from membership for non-pay- 
ment of dues, and for automatic reinstatement 
upon the payment of accrued dues; 

(d) Adopt, after their approval by the supreme 
court, rules of professional conduct, which may be 
in addition to those enumerated in section 256.29 of 
the statutes; 

(e) By itself or through local grievance com- 
mittees appointed by the board, investigate com- 
plaints of professional misconduct or of unauthor- 
ized practice, and hold private hearings thereon, or 
public hearings if so requested by the person com- 
plained of; 

(f{) In proper cases, recommend to the supreme 
court the censure, suspension or disbarment of any 
person deemed guilty of professional misconduct, 
filing with such recommendation a transcript of the 
testimony taken at the hearings, whereupon the 
supreme court, after giving such person a reason- 
able opportunity to be heard, may, without any 
further proceedings, make any order which seems 
to it proper; 

(g) Adopt, after their approval by the supreme 
court, rules regarding the conduct of hearings and 
the duties of local grievance committees ; 

(h) Appoint and remove officers and employees 
of the State Bar, fix their duties, terms and powers 
and provide for their compensation ; 

(i) Adopt rules regarding the holding of the 
annual meetings and of special meetings of the 
members of the State Bar; 

(j) Manage the funds and property of the State 
Bar, and provide for the expenses of its committees 
and of the board, whose members, however, shall 
serve without compensation ; 

(k) As the funds of the State Bar may permit, 
provide for the publication of a State Bar Journal, 
for research, and for such other activities as may 
promote the objects of the State Bar. 

(5) Any rule adopted by the board may be 
modified or rescinded and any rule may be pro- 
posed and made binding on the board, by a majority 
vote of the members of the State Bar present at 
any annual meeting of the State Bar after such 
notice of the proposed action as may be prescribed 
by rule. 

(6) In connection with any investigation of 
professional misconduct or of unauthorized prac- 
tice, the board, and any local grievance committee 
appointed by the board, shall have power to ex- 
amine witnesses under oath and to take their testi- 
mony, and any officer specified in subsection (1) 
of section 325.01 shall, upon request of the board 
or committee, issue a subpoena for such persons 
as may be requested, requiring them to appear 
before the board or committee at a time and 
place to be fixed in the subpoena, and, if so 
specified in the subpoena, to produce all papers, 
books, files or records in their possession. Claims 
for mileage and witness fees, at the rates provided 
in section 325.05, and for officers’ fees in connection 
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with the issuance or enforcement of subpoenas, 
shall be filed with and paid by the State Bar; but 
mileage and witness fees need not be paid in 
advance. 


(7) Neither the State Bar commissioners nor 
any district attorney shall initiate any disciplinary 
proceeding under subsection (8) of section 256.28 
unless the complaint has first been submitted to the 
board of the State Bar and the board has failed, 
for ninety days thereafter, to hold or cause to be 
held a hearing thereon. 

(8) Within thirty days after the enactment of 
this section, the chief justice of the supreme court 
shall appoint four members of the bar in active 
practice, together with the clerk of the supreme 
court, as a commission to organize the State Bar. 
The commission shall thereupon take such steps 
and adopt such temporary rules as it may deem 
necessary to provide for the nomination and elec- 
tion, by the members of the State Bar in the 
manner, provided in subsection (3), of the first 
board of governors. Upon the election of such 


board, the commission shall be deemed abolished.* 
In conclusion it may be said that opinion in 
favor of short bar acts is by no means unanimous. 
There has been a strong disposition to nail every- 
thing down in a long act and try to make the 
legislature take it at a gulp. The virtue of the 
California decisions accounts largely for this pol- 
icy. The trend toward shorter acts is doubtless 
due in large part to the belief that they can obviate 
bitter struggles in legislature. It is now improb- 
able that there will be much litigation. Outside of 
California there have been only fourteen decisions. 
In several states a single decision sufficed and in 
several incorporated since 1929 no issue has 
reached the high courts. Certainly there will be 
no harvest of litigation from the exercise of powers 
conferred by rules approved by a supreme court. 


*Just before going to press the Editor received a copy 
of this draft bill containing numerous verbal changes, none 
of which affect the substance. Draftsmen in other states 
will want to acquire copies made after the annual meeting 
of June, 1934. 





Leading Factors in Law Enforcement 


Strong Committee Will Investigate “Means for Training and Selection of Per- 
sonnel”—Efforts Aimed at Center of Crime Problem 


In the past ten years enough has been pub- 
lished about crime to make an imposing library. 
Probably the largest number of titles represent 
criticism of specific rules of procedure written 
by law school men. It is the misfortune of most 
such writers that they get their information on 
the subject from the relatively few and highly 
academic cases found in the reports. One matter 
not procedural has, however, been brought to 
the front, that of statistical reporting. 

The most significant factor however has been 
but little heard of. That factor is the personnel 
relied on for the enforcement of penal laws. It 
has been coming to the front. Studies made by 
law school teachers have shown that the prose- 
cutor appears to exert a greater influence for 
good or evil than any other factor. They have 
shown that his influence in the larger centers, at 
least, is subject to strong suspicion. It has been 
gradually understood also that the dependence 
of judges, a condition quite natural under short 
terms and a political system of selection, is of 
vital importance in every court not held by an 
especially staunch and independent judge. Not 
much has been said about the numerous statutory 
limitations which sap the power of the bench and 
make it extremely easy for judges to relinquish 
powers, to escape responsibility, and preserve de- 
corum and political favor. 

The judge should be the responsible figure in 
criminal law enforcement. He has considerable 
power, virtually never employed, to hold police 
and court officers to their duties. He has the 
power to hold the prosecutor to account in every 
docketed case. 

Only recently has interest been manifested in 
genuine improvements for the office of prosecu- 


tor. Quite recent is the interest in respect to 
better conditions for the judiciary, which will 
attract stronger men and protect them against 
mfluence. 

The explanation for this appears to lie in the 
fact that only a few persons are able to interest 
themselves genuinely in a long program of re- 
form. The numerous proponents for better pro- 
cedure represent a very common type of reform- 
ers who can warm up on a proposal which looks 
to legislation in a year or two but cannot wait 
for fundamental reforms. The biggest thing in 
the whole realm of judicial administration, with- 
out the slightest doubt, is making the entire bar 
a responsible body. But we have heard virtually 
nothing about this reform as a foundation for 
law enforcement. 

It appears now that something substantial is 
to be done. A committee representing the Ameri- 
can Bar Association, the American Law Institute 
and the American Law School Association agreed 
in May, 1931, upon a report which contained this 
statement: 

“Many of the more serious defects and evils in 
the administration of the criminal law are caused 
by the incompetence or other defects in the per- 
sonnel by which law is administered, rather than 
by defects in the law itself.” 

Thereupon the Bar Association authorized the 
creation of: 

“A committee to recommend ways and means 
for the better training and selection of personnel 
in the administration of criminal justice.” 

This committee found it impossible to perform 
its function without an appropriation, and has 
had to wait until the present time, when it was 
awarded a grant by the Bureau of Social Hy- 
giene. All that is now required to make a start 
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is an extension of the life of the present commit- 
tee, composed of Prof. John Barker Waite, chair- 
man, of the University of Michigan School of 
Law; Joseph B. Keenan, assistant attorney gen- 
eral of the United States; Hon. Harry B. Keidan, 
Michigan circuit court, and formerly of the De- 
troit Recorder’s court; Harry Eugene Kelly, of 
the Chicago bar; Samuel Seabury, of the New 
York City bar; Charles P. Taft II, of the Cin- 
cinnati bar. 

This brief mention of what is likely to be the 
most significant approach to the problem of crim- 
inal law enforcement raises the suggestion that 
the numerous workers for better rules of trial 
procedure would do well to awake to the fact 
that there are a few states in which the rule- 


making power of the courts extends to criminal, 
as well as civil procedure. So timid has been 
the approach, in most states, to the exercise of 
rule-making power, especially where it is “con- 
ferred” by a legislature likely to be swayed by 
interested lawyers, that the instances of use in 
criminal procedure are rare. The outstanding 
states probably are Washington and Colorado. 
Perhaps, in considering the powers of the judi- 
ciary the above named committee may explore 
the rule-making power. Every argument for hav- 
ing courts regulate civil procedure by rules ap- 
plies to criminal procedure, and with additional 
force, in view of the hazards suffered by every 
law abiding citizen throughout the land. 





Constitutionality of State Bar Acts 


It can be confidently held that from this time 
a carefully drawn bar integration act will be 
virtually certain of approval as to constitution- 
ality by the courts in any state. The California 
State Bar in seventy-six hard fought battles has 
carried the brunt of educating the judges. In 
the three states in which bar acts were adopted 
last year there have been no reported cases as yet. 
The rather astonishing fact, however, is that in 
the remaining nine states there has been very 
little litigation, either as to constitutionality or as 
to interpretation of the legislative texts. In only 
one state, Idaho, was an act held void, and after 
amendment the decision which sustained it 
frankly overruled the first case. One decision 
rendered the bar acts invulnerable in New Mex- 
ico, Nevada and Utah. Oklahoma and New 
Mexico had two cases each. 

After ten years the Alabama State Bar has had 
an opportunity to vindicate its mode of disbar- 
ment. Constitutionality has never been ques- 
tioned, but in the matters of four lawyer respond- 
ents the right to jury trial, under a territorial 
statute, dating from 1819, has lately been de- 
termined. These cases will be reported as 

Ex parte Von L. Thompson 

Ex parte Fred Fite 

Ex parte Robert G. Messer 

Ex parte J. H. Countryman 

An article concerning these cases appeared in 
this Journal, vol. xvi, no. 6, p. 187. Until the 
State Bar act was adopted in 1923 disbarment 
jurisdiction was vested in the local courts, with 
the right to trial by jury. According to the very 
comprehensive opinion written by Mr. Justice 
Knight there are seven other states in which 
jury trial is considered appropriate for disbar- 
ment cases, namely, Arizona, Arkansas, Georgia, 
Indiana, North Carolina, Texas and Wyoming. 

Our earlier reference to this brought a reply 


from Mr. James E. Nelson, secretary of the 
Arizona State Bar, who says that under the code 
of 1913 disbarment cases were treated exactly 
like felony cases, but in 1919 an amendment pro- 
vided for complaints to the bar association or, 
the board of examiners, an investigation, a report 
to the attorney general and filing by him of the 
disciplinary proceeding in the supreme court. In 
1926 the proceeding In re Bailey, 248 Pac. 29, 
resulted in a decision holding that all disciplinary 
power was vested in the supreme court. The 
State Bar act of 1933 repeals the statute of 1919, 

We doubt if North Carolina and Indiana can 
be considered to be in this category at present. 
This trial by one’s peers illustrates perfectly the 
abdication of judicial powers too common in the 
last century, and also calls to mind the medieval 
canon law which permitted conviction of a cleric 
charged with fornication only when nine eye- 
witnesses were produced. 

The Alabama supreme court sustained the dis- 
ciplinary procedure in the State Bar Act, Mr. 
Justice Thomas dissenting, and held that the 
State Bar Commission came under the class of 
“persons by law invested with powers of a ju- 
dicial nature,” according to the text of the con- 
stitution. Without this unique constitutional 
provision the court presumably would have found 
the act of 1819 invalid as an encroachment upon 
its own historic powers. 

The tour matters referred to, although decided 
about a year ago, have not yet been reported be- 
cause two rehearings were granted and the pe- 
tition for a third was not denied until Jan. 25, 
1934. On the first rehearing the terms of sus- 
pension from practice were reduced to eighteen 
months; on the second the order was modified 
to provide that reinstatement after April 12, 1935, 
could be had only after application to the Com- 
missioners of the State Bar. 


The Modern Course in Ethics 


Material Recently Assembled Enables Law Schools to Acquaint Students With 
Affirmative Information Concerning Their Vocation 


Two or three years ago the American Bar 
Association called upon the law schools for ob- 
ligatory courses in legal ethics. There were in 
a number of schools courses in ethics but with- 
out required attendance by students. In some 
of the largest and best schools there was no 
such course at all. The reasons assigned were 
substantially as follows: that it was not possible 
to inculcate good morals ad hoc, that the student 
could readily acquaint himself with this small 
twig on the tree of legal learning, and that high 
standards of thinking and acting were implied 
in teaching all branches of the law. 

But at about the same time case books were 
in preparation which took cognizance of a much 
altered situation into which students are now 
ushered after admission. Formerly ethics implied 
only individual conduct and its limits. The rules 
were wholly negative. Now there is a great body 
of affirmative fact which the student needs to 
assimilate. Ethics may be combined with legal 
history, legal biography and legal bibliography, 
and most of all with the living problems of the 
bar of today. With the coming of the new case 
books expanded courses have been instituted. At 
the meeting of the American Law School Asso- 
ciation a year ago Professor Lowell Turrentine 
read an informative paper concerning the policies 
adopted in teaching the lawyer’s rights and duties 
at Leland Stanford University, which was pub- 
lished in A. B. A. Jour. xix—v. 

After a consideration of certain source books 
and courses founded upon them, Professor Tur- 
rentine presented his own views and experience, 
part of which we quote: 

“In my own view, no satisfactory course in 
legal ethics can be formulated without a close 
study by the instructor of the present organi- 
zation of the bar and its efforts to meet cur- 
rent tendencies and problems. In so far as 
possible, he ought to establish personal contact 
with leading spirits at the bar of his own state. 
He should attend the annual convention of his 
own state bar association, and he should be 
familiar with the work of the American Bar 
Association. Inevitably he will be impressed 
by the seriousness of the demoralizing forces 
at work in and about the profession today. He 
will come to realize the import of the words 
of Mr. Robert H. Jackson of the New York bar 
in closing a recent paper of extraordinary acu- 
men entitled: “An Organized American Bar.” 
(18 A. B. A. J. 383, 386.) Mr. Jackson says: 
‘A collectively impotent and individually preda- 
tory bar would be a collapse of our professional 
tradition that would stamp our generation as 
unworthy of its heritage. We are summoned 
to trial by ordeal. We dare not fail.’ 

“After the sort of study just suggested the 


instructor will, I think, be in no doubt as to 
what should be the focal point of a course in 
professional ethics. He will be eager above 
all else to place before the students a picture 
of the bar of today, and to inquire how that 
bar is measuring up to its responsibilities. 

“This picture, as we try to present it at Stan- 
ford, occupies about two-thirds of the thirty- 
two class hours allotted to the course in legal 
ethics, and is given the subtitle of ‘professional 
organization and current problems of the bar.’ 
In treating of professional organization we be- 
gin with three lectures on the history of the 
profession in England and in the United States, 
with assigned readings in standard texts on 
legal history and biography. In spite of exi- 
guous material from the end of the Marshall 
era down to recent years, we try to make our 
American story of the profession reasonably 
continuous. There is brief mention of the 
growth of the federal judicial system, of lead- 
ers of the bench and bar, of development in 
legal education and change in conditions of 
practice. 

“The study of the history of the profession 
is important in a number of ways. It is a 
means of inculcating a sense of professional 
pride, and professional loyalty; it is a part of 
the cultural background which a professional 
man naturally seeks; and finally, it is essen- 
tial to a proper understanding of the decisions 
of the supreme court of California and of other 
states under state bar acts. 

“The historical picture ends in a treatment 
of current bar organization, which presents two 
contrasting situations: first, the voluntary type 
of bar association found in a majority of our 
states; second, the integrated, non-voluntary 
state bar as initiated in California in 1927 and 
adopted in seven other states since that date. 
Before attacking this topic in detail, the or- 
ganization and work of the American Bar Asso- 
ciation and the American Law Institute are 
briefly considered. 


Students Learn Bar Problems 


“We then undertake an intensive study of 
the origin, organization, powers and purposes 
of the State Bar of California, each student be- 
ing provided with a copy of the act and of the 
rules of professional conduct formulated by the 
board of governors. For the time thus ex- 
pended we make no apologies. Some of the 
best minds of the profession regard the incor- 
porated state bar as the instrument best adapt- 
ed to rescue the bar from loss of prestige and 
power. Associate Justice Owen J. Roberts of 
the supreme court of the United States has 
recently said: ‘The new implementation of the 
California bar and of that of some of the other 
states has furnished an unparalleled opportunity 
for raising professional standards and accom- 
plishing many other good things.’ 
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“The course proceeds to a case-method study 
of the principal decisions of our supreme court 
upon the validity and construction of the Bar 
act and of similar decisions in other states. 
This is not a happy chapter. Dean Pound’s 
classic characterization of the attitude of 
American courts: ‘anything new is prima facie 
unconstitutional, was never better illustrated 
than in decisions under our state Bar act. As 
a matter of fact, remarks upon the novel and 
revolutionary character of the state Bar act, 
made by various members of our California su- 
preme court, show their lack of historical per- 
spective. The outstanding feature and pur- 
pose of the act is to restore to the bar those 
reasonable powers of self-government which 
the bar of England has enjoyed for five cen- 
turies, and which are found in the bars of the 
Canadian provinces.” 

It is under current problems of the bar that 
the students in this course find matters of keen 
personal interest in which they are preparing to 
take part. The problems are grouped as follows: 


unethical practice; unauthorized practice; ad- 
mission, higher standards and overcrowding; im- 
proving the administration of justice, and finally, 
the future of the State Bar. Concerning reform 
in administration our author says: 

“Again we begin with a theoretical question, 
whether from his position and training the law- 
yer owes any public duty to work for judicial 
reform. Attention is then called to important 
reasons of self-interest for such work, e.g., the 
loss of law business incident to the increasing 
trend toward administration, a trend undoubt- 
edly accelerated by current dissatisfaction with 
judicial justice. Here Mr. Jackson’s paper con- 
tains a cogent summary of the situation, but 
there is abundant material in recent books and 
periodicals. 

“Brief attention is paid to specific defects of 
our judicial machinery in California, including 
especially congestion in the appellate courts, 
and the bad results of popular election of judges. 

“Finally we inquire what the State Bar has 
done thus far under its statutory mandate to 
seek the improvemert of justice.” 





Later News About New York Reforms 


The New York legislature, in its recent ses- 
sion, went a considerable distance in adoption of 
recommendations made by its commission on the 
administration of justice, whose report was com- 
mented on at some length in the last preceding 
number of this Journal. Fifteen bills of the 
forty-eight introduced were passed. Writing on 
May 22, before the time for signing bills had 
fully elapsed, Leonard S. Saxe, executive secre- 
tary of the commission, listed the following meas- 
ures as finally enacted: 

The judicial council bill. 

Stock market reports as evidence of price or 
value. 

Requiring judge to try jury-waived tort cases. 

Abolishing exceptions to refusals to find, and 
findings made by the court, where case is tried 
without jury. 

Abolishing need for taking exception to rulings 
made during trial. 

The law revision bill. 

Small claims procedure for municipal court of 
the city of New York. 

The measures creating the judicial council and 
the law revision board take effect immediately, 
and the others on Sept. 1. 

The senate passed sixteen other bills which 
were not reported out by the rules committee 
of the assembly. Secretary Saxe expresses re- 
gret that the legislature did not pass the bill 
providing for administrative judges in the su- 
preme court divisions, commented upon in the 
April number of this Journal (page 173, par. 8). 
In many respects this was one of the most im- 
portant of the recommendations made. 


However, it was suggested in the commission’s 
report that it could be done by rule of court, and 
that is Mr. Saxe’s opinion. Doubtless it will be 
so instituted. And in such case, with the judicial 
council, for the state, and with intimate self- 
government in the supreme court, a foundation 
will exist for great improvements. The advisory 
council, without this supplementing organization 
of the trial court, would fall far short of all 
that is needed. 

The small claims procedure in the largest court 
in the country in New York City should be a 
boon to many thousands of claimants. 

Mr. Saxe felt that this Journal’s comment on 
the work of the commission was less generous 
than it should have been. It was impossible, at 
the time the article was written, to know that 
the report had been supplemented by many spe- 
cial reports. Fourteen of these documents are 
now at hand, containing more than 600 pages. 
The studies which they present are timely and 
thorough and they represent work of a very com- 
petent sort, which should in the future prove of 
value. Meanwhile the friends of reform in New 
York will have to maintain their activity. 





A Correction 


An article in the April number of this Journal 
entitled “Judges in New York May Advise 
Jurors,” was wrongly ascribed to the late Victor 
F. Dowling. It should have been credited to one 
of his colleagues, the Hon. William F. Dowling, 
a justice of the supreme court. 
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Junior Bar Movement in Chicago 


If the state and local bar associations could 
enlist as members every student at the time of 
his admission to practice they would have solved 
a great problem. Virtually all associations are 
striving to increase their membership. It ap- 
pears likely that intelligent effort directed toward 
the beginners would yield more than repeated 
solicitation among older lawyers who have long 
declined to take any part in organized profes- 
sional activities. Such effort has too long been 
neglected in most cases. Of course in the in- 
tegrated state bars there is no such problem and 
in California as told in another article in this 
number, preparation in at least one of the lead- 
ing law schools does not wait for admission. A 
few years of garnering the young recruits to the 
profession would result in a body of membership, 
in any state, which has been sadly lacking. 

We have often referred to the reception given 
successful applicants for admission by the IIli- 
nois State Bar Association, who receive their 
certificates at the hands of the supreme court in 
bank, with stimulating ceremony. And we have 
told of the organization of the junior bar by the 
Chicago Bar Association and the student bar 
associations in several university law schools of 
Illinois. 

An article by Edward J. Fleming in the Illinois 
Bar Journal, December, gives information use- 
ful to other large city associations. It appears 
that the actual institution of a successful plan 
after considerable discussion and argument, was 
the work of President Charles P. Megan nearly 
two years ago. Mr. Fleming explains the sys- 
tem and its advantages as follows: 

“Associate committees were organized corre- 
sponding to all but one or two of the standing 
committees of the Chicago Bar Association and 
similarly entitled. Membership on these com- 
mittees was restricted to members admitted to 
practice six years or less, and their duties con- 
sisted of active cooperation with the senior com- 
mittees and work designed to supplement the 
latter’s activities. The chairmen of the junior 
committees were to keep in constant touch with 
the senior chairmen to the end that duplication 
of effort might be avoided in so far as possible 
and for the purpose of more efficiently correlat- 
ing the activities of the two groups. Supervis- 
ing this organization of younger members, a 
managing committee occupied a relation to the 
younger members somewhat similar to that occu- 
pied by the board of managers of the Chicago 
Bar Association to the membership as a whole. 

“The managing committee kept in touch with 
the associate committees by the expedient of 
assigning one of its members to sit with and 
observe the work of each of the associate com- 
mittees and these representatives reported to the 
full managing committee regularly. The manag- 
ing committee also received direct reports trom 


the chairmen of the associate committees and at 
all times sought to provide a liaison between the 
younger members and the board of managers of 
the Chicago Bar Association. 

“In addition, the managing committee spon- 
sored a series of dinners, at which individuals 
prominent in public and. professional life spoke 
on subjects of interest to the younger lawyers 
and the profession in general. The managing 
committee also laid the ground work for the or- 
ganization of a discussion group which will hold 
regular meetings and at which during the year 
the members will read papers prepared by them 
upon historical, political and legal topics. Fur- 
ther, the managing committee sponsored golf 
and bowling tournaments for the younger mem- 
bers and two musical satires in which some of 
the outstanding foibles of the profession were 
lampooned skillfully, though perhaps not deli- 
cately. 

“Going into its second year, the organization 
gives promise of developing into a permanent 
group of value to the Bar Association. The 
first year was experimental in the extreme, trial 
and error were frequently resorted to, weak- 
nesses developed which can and will be ironed 
out and, by and large, it is almost certain that 
the experiment will be a success. Naturally 
this will not come immediately. Time and expe- 
rience will dictate changes and adjustments 
which, by reason of the extreme flexibility of 
the organization, can easily be made, but the 
fundamental idea will be retained, namely, a par- 
ticipation by the younger members of the Chi- 
cago Bar Association in its activities to the full- 
est possible extent and a maximum utilization 
of the vast store of potential energy, idealism 
and enthusiasm with which the younger lawyers 
are traditionally endowed and which should not 
be allowed to waste away in disillusionment and 
inertia. 

“We hear much of new deals and new eras 
and new horizons in national ideals, in govern- 
mental structure and in our profession. Whether 
we are actually upon such thresholds can not 
as yet be accurately determined, but one fact 
remains certain that, whether we return to the 
old established ways or progress into new and 
uncharted sociological systems, the younger mem- 
bers of the profession must not and will not be 
disregarded. With the machinery now in exist- 
ence within the Chicago Bar Association to 
achieve this purpose, and with the organization 
and rapid development of the Junior Bar Asso- 
ciations in the law schools under the direction 
of the Illinois State Bar Association, the pros- 
pects for a united, enthusiastic, vigorous and 
integrated bar seem very bright and the eventual 
possibilities of such a group should prove excit- 
ing and exhilarating to every sincere and con- 
scientious lawyer in the state.” 























1934 Revised and Enlarged Edition of 


WINSLOW’S FORMS 


PLEADING & PRACTICE 


For General Use in All States 
By Harold M. Wilkie, Esq., of the Wisconsin Bar 


A Practical Manual of Pleading and Practice 


A Supplementary Text in cyclopedic form contains general direc- 
tions as to procedure, choice of forms and practice points. An- 
notations are given to Statutes on which the forms are based and 
to the Decisions of the Courts in which they have been approved. 





7 Volumes Bound in Fabrikoid - With Comprehensive Index 


Write for full particulars as to convenient payment plan 


WEST PUBLISHING CO. St. Paul, Minn. 











N7785 




















